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Neighbourhood Disputes Resolution Bill 2010

NEIGHBOURHOOD DISPUTES RESOLUTION
BILL 2010

Explanatory Notes

Reasons for the Bill

The Review of Neighbourly Relations (the Review) wasdded in 2007. The objective
of the Review was to find more efficient ways of asgigsneighbours to resolve their

disputes.

The Review considered the current laws, processesamlies available to neighbours
and their practicality when applied to common neighbourhigigutes about dividing

fences and trees. The Review was conducted in tgesstéStage 1 focused on dividing
fences and Stage 2 addressed the issues of resodigithourhood disputes and trees

and their relationship with the common law of nuiganc

The Review found that tHeividing Fences Act 195@alled “the 1953 Act”) needed to
be replaced with contemporary legislation in a modeaftidg style.

The Review also found that the application of the comrdaown of nuisance to a
neighbourhood dispute about trees did not provide a realitidon for people living in

closely settled communities in Queensland.

At common law an action in private nuisance is albélan circumstances where a tree
causes substantial and ongoing interference witbrsop’s use or enjoyment of land.
This action can be invoked for physical damage to the, laroperty on the land and
person, and for disturbance of the owner or occupienda, health or convenience to

an unreasonable extent.
Achievement of the Objectives

The Bill provides effective dispute resolution optionsrierghbours to resolve issues

about trees and fences and reduce neighbourly disputes.
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Chapter 2  Dividing Fences

The Bill replaces the 1953 Act. Chapter 2 deals witlddig fences. The chapter
contains an expanded definition of fencing work and a simgliprocess for the
giving of notices. The chapter contains more guidanceoahd meaning of a

sufficient dividing fence.
Chapter3  Trees

The Bill enables an owner of land to apply to the Quesns|Civil and
Administrative Tribunal (QCAT) for an order to remedgstrain or prevent damage
to the owner’s land or property on the land, and togeinjury to a person on the
land, or substantial ongoing and unreasonable interferernite the neighbour’s

enjoyment of their land as a consequence of a treeegitoat adjoining land.

A tree keeper is responsible for ensuring that theirdoss not cause damage to the
neighbour’s land and property, injury to a person on thehbeigr’s land or otherwise
interfere unreasonably with the neighbour’s enjoymenieif land.

The Bill establishes a legislative framework giving QQAfisdiction to make orders on
the application of a neighbour for the removal and prumifiga tree growing on
adjoining land and payment of compensation. It introsl@cstatutory right of relief on
grounds outlined in the Bill which ensures applicatiare dealt with by QCAT in a

way that is accessible, fair, just, economical, imfarand timely

A statutory obligation is imposed on a tree keeper togplmanches overhanging onto
his or her neighbour’s land upon the neighbour giving notidgbddree keeper. If a
tree keeper fails to fulfil his or her obligations, teghbour is able to carry out the
work on the tree and recover reasonable costs. Thengrof the tree is subject to
any requirements of a vegetation protection order or diteerorder placed by the

State or local government on the tree.

The importance of considering the contribution trees ntakéhe environment is
reflected in the Bill. QCAT is required to consider savenatters in relation to a tree
before deciding an application. However, QCAT must gitienary consideration to
the safety of individuals under clause 72(1). This will preex@ammunity safety. If a
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tree is ordered to be removed by QCAT, then the Biliples that QCAT may order
that another tree be planted in its place.

A state law will prevail over a local law to the exttef any inconsistencies.
Alternative Ways of Achieving Objectives

A range of options were developed in response to theeRevi

. for dividing fences - retaining the status quo, amendingpealing the 1953
Act;

. for trees - retaining the status quo and reliance on timenom law, mandating
that local councils regulate tree disputes (it is not m@amngdor councils to
make local laws on trees), amending the common laiivratates to trees and
introducing laws regulating the planting of trees; and

. for remedies and enforcement - establishing a neighbourtmad, giving the
Dispute Resolution Branch within the Department of dasand Attorney-
General the function of providing conciliation servigesrelation to tree and

fence disputes, and making all mediation agreements eafolecin QCAT.
Estimated Cost for Government Implementation

The Bill does not impose any additional obligations @vé&nment agencies that cannot
be met from existing appropriations.

Consistency with Fundamental Legislative Principles

The statutory remedies in the Bill do not limit neighlsomaroking common law actions
such as abatement. Neighbours will have a choice y tam cut and remove
overhanging branches, give notice to the tree keeperttancuremove overhanging
branches at the tree keeper’s costs, apply to QCATelief,ror seek a remedy through
the superior Courts with leave of QCAT.

Consultation
Community

Extensive community consultation was undertaken foh lstéges of the Review.
Community stakeholders were overwhelmingly supportive efréplacement of the
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1953 Act and the introduction of state-wide legislation tal deith trees in the

neighbourhood.
Government

Ongoing consultation with all government agencies ocdurrgéhe development and
drafting of the Bill.

Chapter 1 Preliminary

Clause 1
Short title

Establishes the short title of the Bill as tdeighbourhood Disputes Resolution Bill
2010

Clause 2

Commencement
Provides for the commencement of this Bill on a dayedixed by proclamation.

Clause 3

Act binds all persons

This Bill binds all persons, including the State and toetktent the legislative power

of the Parliament permits, the Commonwealth.

Clause 4
Definitions

The Dictionary in the schedule defines particular waigksd in this Bill.

Clause 5
Objects

The main objects of the Bill are to provide rules abagheneighbour’s responsibility
for fences and trees so that neighbours are genetatlyta resolve issues about

fences or trees without a dispute arising. In casesendgenuine dispute does arise
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between neighbours about fences or trees, the Bilitédes the resolution of any
dispute by reference to a compulsory conference, cammiliar QCAT hearing.

Matters relating to Fences are dealt with in ChaptdrtBeoBill.
Matters relating to trees are dealt with in Chaptef tBe Bill.

Clause 6

Relationship with other Acts or laws

The Bill does not affect the operation of another Aetept where provided in the
Bill.

CHAPTER 2 Dividing Fences

Part 1 Introduction

Clause 7

Overview

This clause provides an overview of this chapter. It ggiaciple of the legislation
that there should be a sufficient dividing fence betw@eparcels of land, if an

adjoining owner requests one.
There are two occasions in which there need not bdieisaf dividing fence.

First, this includes when either parcel is excluded.lafidhe provisions as to
excluded land replace the previous s.4 of the 1953 Act dealihngunétlienated

Crown land.

Second, it also includes the situation in which theee2aparcels of agricultural land.
Generally, when land is solely used for agriculture éeample, cane farming), it is
not necessary to fence, as it is not necessarystraie stock and fencing reduces the
amount of land available for farmingThe practice under the 1953 Act was to
consider the purposes for which the land was used, and Bideoing this, the
conclusion could be reached that no fence was necessary
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Further the Bill establishes a presumption that neighbowst contribute equally to

the cost of building and maintaining a sufficient dividirepde. The same rule
applied under the 1953 Act, however, the new Bill providesengoiidance as to the

meaning of a “sufficient dividing fence”.

The Bill establishes a new rule that neighbours mustatisich something to a
dividing fence that materially alters or damages thederBoth neighbours own the
dividing fence, so it should be kept in its original formless otherwise agreed.
Unfortunately items can be added to the dividing fence,ef@mmple, extra wire,
tarpaulins or part of the structure of a car port. THe@ovides relief when this

OcCcurs.

The Bill encourages neighbours to resolve a dividingdassue informally, but when

this does not occur provides for resolution by QCAT.

Clause 8

What is outside scope?

This clause ensures that this chapter does not applhaitioreto excluded land or

adjoining land comprised of 2 parcels of agricultural land.

Clause 9

No affect on agreements or particular law

This clause ensures that this Bill does not affect agnesmeetween adjoining
owners about dividing fences (whenever made), and agréerabaut fencing, for
example, covenants in residential developments, a byfdawa community titles
scheme and any law relating to retaining walls or rigiitsupport (refer to s. 179
Property Law Act 1974

Part 2 Interpretation

Clause 10

Meaning of fence
This clause provides the meaning of a fence.

The definition of a fence includes hedges or vegetativaehbgrfor the first time.
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There is another improvement on the definition in 18863 Act, because this BiIll
distinguishes what is a foundation for a fence fronetaining wall. It is meant to
overturn the decision idackson v Randall [2002] 2 Qd R 31.

The clause contains a definition of retaining wall.refaining wall is not a fence. It
serves a different purpose.

As the NSW Law Reform Commission explained in its Rep8r(1988) Community
Law Reform Program: Dividing Fences, at paragraph 4.8:

“Retaining walls serve quite different purposes from fences. THneyusually
substantial and expensive structures which repose within the subsaffimeeland of

one adjoining owner, and are therefore required to withstand considerableallater
stress. They also interfere with the cross-flow of sudntean water and so must
normally include weep holes and other drainage works. The foundations argioti
often encroach substantially upon the downward adjoining landowner. Retaining
walls are usually erected solely for the benefit of the owner whdertakes

excavation work:...”

Alternatively, retaining walls can be established to supgbuilt up” earth.
Generally retaining walls involve engineering specificatipn®r to construction.

They are more than the mere levelling of dirt.

Unlike fences, it is not usually possible to make botbiamhg owners liable for the
cost of maintaining, repairing or replacing a retaining walis is because usually a
retaining wall is of greater benefit to one of the adjg owners.

Clause 11

Meaning of dividing fence

A dividing fence means a fence constructed on the combwmdary line of
adjoining lands.

However, to the extent it is impractical to constradence wholly on the common
boundary line of the adjoining lands because of physicalrestor the adjoining

lands comprise 1 or more parcels of pastoral land seplbgta watercourse, lake or
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other natural or artificial feature insufficient to gtgassage of stock, a fence
constructed on a line other than the common boundargasaadlividing fence.

Clause 12

Meaning of sufficient dividing fence
This clause provides more guidance than the 1953 Act as tasanatifficient fence.

It provides a basic rule of height for 2 parcels sidential land and refers to types of
construction material. While generally a provision bfstnature would be
considered to be a matter for local councils, given nbmber of councils and the
degree of inconsistency between local laws, it has meduded in the Bill.

The basic rules stated for a fence are not intendechply that any dividing fence

less than that standard is now insufficient. For examfhere may be great
contention between adjoining owners as to whethexating fence is sufficient and

whether it needs repair rather than replacementolder more established suburbs,
the usual fence may have been a short chain wire ketdience. It is not intended by
this legislation that the shorter fence should nowdigsidered insufficient and needs
to be replaced. If a fence is sufficient to divide amdarving this purpose well, it
should be retained. In fact, the history of the fencirtgvéen the properties and in
the surrounding area should be treated as a very gooel ggii what is sufficient.

In the case of 2 parcels of pastoral land, the fencst ipe sufficient to restrain
livestock of the type run on each of the parcels. In malgithe adjoining owners can
agree or QCAT can order that a particular fence idfecient dividing fence. When
deciding what is a sufficient dividing fence, QCAT must refe the matters
mentioned inclause 36 In some cases, an adjoining owner will build a fenthiw
their own boundary, in order to have the kind of ferfeytdesire. This can create
many difficulties, including, that of maintaining a dividifence.

There have been inconsistent decisions in the past dimappropriate treatment of
such a fence, so the Bill clarifies the matter. Urte Bill, in deciding whether there
is a sufficient dividing fence, the existence of a &rather than a dividing fence, on
adjoining land, is not to be taken into account. Ifeéhersuch a fence on adjoining
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land, and it is necessary for it to be removed for ifgnevork to occur, QCAT can

order its removal under clause 33.

Clause 13

Meaning of owner for land

The meaning of an owneés central to this chapter of the Bill. An ownerludes the
holders of the property interests specified in this clause

Clause 14
Meaning of adjoining owners and adjoining land

This clause also introduces the concept of adjoiningeosvnThese are the owners of
land on either side of a common boundary. The corasptincludes the owners of
agricultural land or pastoral land on either side of @ imaa watercourse, if QCAT is
of the opinion that there is a fence that has beeaooid be used as a dividing fence
for the 2 parcels of land.

This clause also contains the definition of adjoiniagdiwhich is the land on either

side of a common boundary.

Clause 15

Meaning of fencing work

The Bill introduces a single definition of fencing workThis includes design
construction, modification, replacement, repair obllor part of a dividing fence. It

also includes obtaining approval for fencing work.

Under the previous legislation, there were separateedtoes for the construction of
a dividing fence and for the repair of a dividing fenda.other jurisdictions, some
owners have been deprived of contribution because the beldtthat they had
proceeded under the incorrect section (that is, thgthéee sought repair, but should
have sought demolition and construction of a new fenc&his has reportedly
happened in this State. To avoid this situation, the NewthS@/ales Law Reform
Commission proposed that a single definition of feneuogk should be the basis of

the procedure for determining disputes.
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The new definition will allow a single step for desigmanstruction, modification,
replacement and repair. When an adjoining owner wansgék contribution for a

new fence or the repair of an existing fence, thelusi a single form.

The new definition of fencing work is significantly expaddeom the 1953 Act. It
clarifies that fencing work includes other activities, whare necessary for fencing
work, including surveying, preparation of land (including trimgy lopping or
removal of vegetation). It also includes planting, refatey and maintenance of a
hedge or other vegetative barrier as a dividing fencetlaadcleaning of a ditch,

embankment or watercourse that serves as the divielivgg f
Clause 16
Meaning of authorisation

There is a new concept of authorisation in relation dov@ing fence which includes

an agreement between adjoining owners or a QCAT order.

Clause 17

Meaning of excluded land

This clause explains how the legislation does not amplgertain land. Originally
dividing fences legislation came into being as the lavab developed. Upon
settlement of Australia by the United Kingdom, all lanasvireated as owned by the
Crown. In Mabo v Queensland (No.2), delivered by thenhKigurt of Australia on 3

June 1992, it was recognised that native title existed at oonhaw.

As land was *“alienated” from the Crown, interestsagkes, freehold titles) were

established and conferred on other persons.

At common law there was no obligation to fence, hawewm the settlement of

Australia by the United Kingdom requirements to fence imecastablished by law.

Generally, as people acquired interests in the larely tiere responsible for the
fencing. If, however, they fenced and then their neaghing property also became
alienated from the Crown, they could recover half teecing costs from their

neighbour.
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As time has passed, much of the state has been devdeldfach of the land owned
by the state is now held as freehold title, and is stibjeihe 1953 Act.

This clause deals with the rest of the land which is emlvby the State, but is
generally held for public interest purposes. In relatomnhis land, limited by this
clause, the obligations under the Bill do not apply. wkleer, the holders of some
interests in land (which is owned by the State) maydresidered to be owners of
land under the Bill.

Clause 18
Meaning of rural land, agricultural land, pastoral land, rural residential land and
prescribed rural land

This clause defines these types of land uses, whichmp@rtant for other clauses of
the Bill. It is clear that a fence which sufficesdivide 2 relatively small residential
blocks can be quite different from the fence requiredvést kilometres of pastoral
land.

These definitions are needed so that this Bill willveethe needs of all

Queenslanders.
Part 3 Neighbours’ responsibilities

Clause 19

Ownership of dividing fence

This clause states the common law which is that alidiyifence is owned by the
adjoining owners equally, to the extent that it is oncihe@mon boundary.

Clause 20

Liability for fencing work

This clause states that if there is no sufficientding fence between the 2 parcels of
adjoining land, that each owner must contribute to tmeimg work and that the
contribution of each is to be decided in accordance withgdart. This clause also
provides that the fence must be built on the common damynexcept in the

circumstances specified in the clause.
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Clause 21
Contribution — generally

This clause establishes that as a general rule theidjoowners are each liable for
half the cost of the fencing work required to have aaefit fence. This rule will not
apply where one adjoining owner wants a standard higlagr ahsufficient dividing
fence. In this case, that owner is liable for anjed#énce in cost. It should not be
assumed that QCAT would allow a dividing fence to belt o one owner’'s

specifications.

A sufficient dividing fence should be the bare minimieguired to divide, so that the
contribution required from each owner is kept to a mimmuThis is a fair system
which will provide equitably for the economically disadisged members of the

community.

The example is given of trimming vegetation more thameisessary for the fencing
work for a sufficient dividing fence.

Clause 22
Contribution — parcel of prescribed rural land adjoining residential development

As Queensland increasingly develops, it is more commatretiparcel of rural land is
adjacent to a residential development. Ordinargydhligation to fence the boundary
between the residential development and the rural laodid be dealt with in the
planning instrument. Where that is silent, this clauseressthat the owner of the
parcel of rural land is only liable for the cost ofigiding fence sufficient for rural
purposes for which the parcel of rural land has been used.

This kind of situation has arisen in the past and trasisd will provide welcome
certainty to the owners of a parcel of rural land dimee in the Bill.

It is not intended that the owner of agricultural lahdwdd be liable to contribute to a

fence at all, if a fence has not been needed preyiousl
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Clause 23

Liability of lessee

This clause provides for contribution by a lessee, ¥ tieeve been given notice by the

lessor.

Clause 24

Contribution - particular State land

This clause caters for the adjoining owner of excluded.lal the excluded land
ceases to be excluded land, the adjoining owner can retteveelevant contribution
to the fencing work for a sufficient dividing fencalréady constructed) from a

subsequent owner.

Clause 25

Contribution — adjoining land separated by road

Where pastoral land is bounded by a road, which is insuffiteerestrain stock at all
times, and the owner constructs a dividing fence orbthmdary of the land and the
road, contribution can be claimed from an adjoining owhéney make use of or

obtain benefit from the fence.

Clause 26

Damaging or destroying fence by negligent or deliberate act or ongi®n

There are occasions in which the dividing fence is dathagedestroyed by an

adjoining owner or a person who enters land with tegpress or implied consent.
This clause requires the owner to restore the fenee reasonable standard, and if
they do not, allows the adjoining owner to do so amdver the cost as a debt from

the other adjoining owner.

Clause 27
Attaching things to fence

This section prevents material or substantial altaratiba dividing fence by the
attachment of something to it. Examples are provided irs¢b#on, for instance, a

carport, a shade sail, lattice or chicken wire. Asdivaling fence is owned equally,
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it is inappropriate for one adjoining owner to materiallyer or damage it. If this
occurs, the other adjoining owner can apply to QCAT foowmler restoring the fence
to a reasonable standard.

Clause 28
Constructing or making significant change to outdoor swimming pol fence.

This clause outlines the process which applies when agqwamr alters a dividing
fence, which is used as a pool fence. In some ciranmss notice of the proposed
change is to be given to the adjoining owner and conioibuto the cost of a
sufficient dividing fence can be sought. In other cdtsissnot necessary to seek the
neighbour’'s permission — including raising the height of #wecé to 1.8 metres.
These proposals are intended to promote the safetyilofen around swimming

pools.

Clause 29

Urgent fencing work

There will be occasions in which it is necessary to ua#erfencing work urgently.
This provision outlines the circumstances in which an owmey act without notice
to the other adjoining owner. When that occurs, the owmagy recover the costs of
carrying out the fencing work, by giving a notice to the awijg owner.

Part 4 Process for obtaining contribution and reso lving disputes
Division1  Introduction

Clause 30

Overview

This clause confirms that adjoining owners have a redpbtysto attempt to resolve
issues about fencing work without a dispute. The clause Hesctlhe process of
notice to be used if an owner wants an adjoining owmeohtribute to fencing work

and describes which disputes can be brought to QCAT.
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Division 2  Notice for contribution to fencing work

Clause 31

Notice for contribution to fencing work

This clause outlines how an owner can give written ndtican adjoining owner to

contribute to the carrying out of fencing work on a divglfence.

For the first time, there will be an approved formtfoe notice. During consultations
for the preparation of this Bill, there was strong camity support for the use of a

notice in an approved form.

Because an owner might make a minor error or omissi@empiling the notice, the

clause provides that only substantial compliance issszey.

The clause details certain important matters which rbasincluded in the notice,

including the description of the land.

If it is proposed that the cost of fencing work shouldboene other than in equal
proportions, then the proposed proportions should be incindéé notice.

Unlike the 1953 Act, it is only necessary to attach ongewriquotation to the notice.

If within 1 month after the notice is given the adjoinowgners have not agreed about
the proposed fencing work or their contributions tohigrnt either owner may apply to
QCAT. There is a time limit of 2 months after thetioe is given within which to
apply to QCAT.

Unless there is a need for urgent fencing work, neitheiradg owner can undertake
fencing work until agreement is reached about the propeseihfy work or QCAT
has made an order.

Clause 32

Notice for contribution to urgent fencing work

This clause provides for the written notice to be givévenvone adjoining owner has
acted to carry out urgent fencing work. The processrig similar to the process for

fencing work.
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Division 3 Resolving Disputes

Clause 33

Jurisdiction

This clause confers jurisdiction on QCAT to hear andd#eany matter arising under
this chapter. These matters are not to be dealtasithinor civil disputes.

A new jurisdiction is conferred upon QCAT to decide whicl2 air more fences on
the boundary of adjoining lands is the dividing fence tandrder the removal of the

other fences.

Further, QCAT is given express jurisdiction where thisrea fence other than a
dividing fence on adjoining lands to order its removaQICAT considers that its
removal is necessary to allow fencing work for a divgdience.

Clause 34

Representation

Because an owner may use a real estate agent to enamagperty, specific provision
is made that in fencing matters, a party may be repexsénta real estate agent.

Clause 35

Orders as to fencing work

This clause outlines the kinds of orders QCAT may maleiapplication in relation

to fencing work.

The clause continues to clarify that occupation ofllan either side of a dividing
fence as a result of a QCAT order that fencing work beecbout on a line other than
the common boundary, does not affect title to or pesse®f the land.

Clause 36

Sufficient dividing fence matters for QCAT consideration

This clause lists some of the matters QCAT may censid deciding whether a
dividing fence is a sufficient dividing fence.

Most of these are in common with tbéviding Fences Act 199INSW).
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A factor listed for consideration is any existing or poegly existing dividing fence.

As older suburbs are re-developed or become more fashipnakbler residents may
desire a more elaborate fence than has previouslydmeamon in the area. In those
circumstances, the fact that previously a short palinghain wire fence has been
used as a dividing fence is a highly relevant consideratiodeciding what is
sufficient. A related factor is the kind of dividinghfee normally used in the area.

The clause also refers to whether the dividing fesoapable of being maintained by
the owners. This is intended to refer both to the agpao maintain the fence
physically (an adjoining owner may be unable to undertak&ipg) and also to the
adjoining owners’ financial means. If a fence is exdathich is beyond the financial
means of one adjoining owner (for example, a pensidnenaintain in the future,

then it is not a sufficient dividing fence.

Where one adjoining owner seeks to have more than feieof dividing fence,
QCAT must consider all of these objective factors.

Clause 37

Order in absence of adjoining owner

In some circumstances, an owner may be unable tongitree to the other adjoining
owner. During the Review, some owners spoke of encoongtabsent adjoining

owners who constantly change real estate agentsrandnable to be located. In
another case, the adjoining land was vacant and thenexj owner resided overseas,
making the giving of notice impractical.

In those circumstances, an owner may apply to QCA the relevant order
authorising fencing work. QCAT must be satisfied that tvener has made

reasonable inquiries but has been unable to locate jinaiagd owner.
The clause allows an agent or implied agent to appeaeiabsence of the owner.

The owner who carries out the fencing work authorise@GAT may at a later date
give notice to the other adjoining owner and is entitie seek contribution. The
other adjoining owner is given an entitlement to appl@@AT for a variation of the
order.
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The clause applies even though the adjoining owner mepWas ceased to own the
relevant parcel of land.

Part 5 Process for dealing with unauthorised constr uction or

demolition

Clause 38

Application before unauthorised construction or demolition

This clause provides relief in the situation where an owapprehends that an
adjoining owner intends to construct or demolish a dividiregcé without

authorisation.

The owner may apply to QCAT for an order preventingcthestruction or demolition

and must give 3 days notice of the application.

Clause 39

Application after unauthorised construction or demolition

This clause provides relief if an owner constructs or destmes a dividing fence
without authorisation. An adjoining owner may apply t6AJ, upon 3 days notice.
QCAT may make orders requiring the removal, modificatorrectification of the
fence and requiring the owner to bear the costs.

Part 6 Process if common boundary line not agreed

Clause 40

Process if common boundary line not agreed

This clause outlines the process to apply if the adjoinimgers do not agree on the

position of the common boundary line.
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CHAPTER 3 Trees

Part 1 - Introduction

Clause 41

Overview

This chapter provides a new statutory remedy. Twajplies underpin Chapter 3 of
the BiIll:
1. that the proper care and maintenance of a tree isfp@msibility of the tree
keeper; and
2. there is a presumption against the removal or destruatiariiving tree.

Clause 42

What is outside scope of chapter

This chapter does not apply to trees situated on excluddd(\Wmch is defined in
Clause 51 of the Bill) or land prescribed by regulatiorttierpurpose of this clause.

Clause 43

What is outside scope of all or part of chapter

A regulation may provide that this chapter, or particulavisions of this chapter, do
not apply to a tree that is situated on land within a @éds local government area.

Clause 44

Requirements under other laws

If a person is required under this chapter to carrywaurk in relation to a tree, other
than under a QCAT order, and another law requires secror authorisation to be
given before the work may be carried out, the person naisarry out the work until

the person obtains the consent or authorisation.
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Clause 45

Action in nuisance only with leave

This clause provides that no action may be brought isanage for any damage or
interference caused by a tree to which this Bill ap@iept with the leave of a court

of competent jurisdiction.

Part 2 Interpretation

Clause 46

Meaning of tree and situated

The meaning of tredor the purposes of this Bill is defined in this clause. A

regulation may prescribe any other plant to be a treéntchwhis chapter applies.

A tree is situated on land if the base of the treektignor was previously, situated
wholly or mainly on the land. This clause may applyaisituation where a tree is
removed prior to an application being filed by the neiginpor an application is filed

but not yet dealt with by QCAT and the tree keeper remtheefee.

Clause 47
Meaning of tree keeper
The meaning of a tree keepsrcentral to this chapter of the Bill. A tree keeper

includes the holders of the property interests specifi¢hdisnclause.

Clause 48

Meaning of neighbour and land affected by a tree

A neighbouris a person or other entity that is a registered owhéand affected by
the tree or taken under another Act to be the ownethie Bill, of land affected by

the tree.

Land is land affected by a treebifanches from the tree overhang the land; or the tree
causes injury to a person on the land, damage to thetaanaly property on the land,
or there is substantial, ongoing and unreasonable irdede with the owner’s

enjoyment of the land.
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Clause 49

Meaning of relevant authority

A relevant authority means a government departmengtatsty body, a government

owned corporation, or a local government.

Clause 50

Meaning of work and destroy

Work for a tree in this chapter includes cutting any pérthe tree including its
branches or roots, netting the tree, destroying the amgk,removing the destroyed
tree. Destroyneans destroying the tree by any means and includes thealemhdive
tree and its stump.

Clause 51

Meaning of excluded land

Excluded land for the purposes of the Bdlla parcel of land that is more than 5
hectares in size, unallocated State land or land predcbligeregulation. The
explanatory notes for Clause 17 of the Bill providekigaound to the reasons for
excluding unallocated state land.

Land less than five hectares in size is included in tHe Bhis will capture large lots

located in semi-rural and urban areas.

Clause 52

Meaning of vegetation protection order

A vegetation protection order is an order made by a locargavent under a local

law to provide for, or facilitate the protection of a tnre¢he local government area.

Part 3 Tree keeper’'s responsibilities

Part 3 sets out the responsibilities of a neighbour ma@lkeeper in relation to a tree

to which this Bill applies.
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Clause 53
Responsibilities of a tree keeper

A tree keeper is responsible for cutting and removing aapdhres of the tree that

overhang a neighbour’s land.

A tree keeper is also responsible for ensuring thatréeedoes not cause injury to a
person; damage to a person’s land and any property on téenjseland (this may
include property of a person on the neighbour’ land); ortanbal, ongoing and

unreasonable interference with the person’s enjoymehegierson’s land.

Neighbours are encouraged to attempt to resolve an issug aliree informally.
QCAT can only make an order under this Bill if the neightdtas made a reasonable
effort to reach agreement with the tree keeper.

If neighbours cannot reach an informal agreement abeutrée then Part 5 provides
for resolution of particular issues about overhangimnties and Part 6 provides for
resolution of other issues about trees.

Clause 54

More than 1 tree keeper

If there is more than 1 tree keeper the liability & tiee keepers is joint and several.
Part 4 Common law right of abatement

This part reinforces that the common law right of ab@nt in relation to a tree is still

available.

Clause 55

Common law right of abatement

The right of a landowner to exercise the commonrigiv of abatement in relation to
a tree is not affected by this Bill except to the extbat there is no obligation under
this Bill for the adjoining landowner to return the cut lotaes, roots or fruit to the
tree keeper.
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Under the common law, property owners have the rigltirn the branches or roots
of a neighbour’s tree to the common boundary line at then expense, but they
must return the cut branches, roots and fruit to thekeeper.

The common law right of abatement is subject to \a&@et protection orders and
other orders imposed by local and State government fgrtdtection of trees.

Part 5 Resolution of particular issue about overha  nging branches

This part provides a process by which a neighbouring landovamerequest the tree
keeper to carry out the work on the tree at the dastectree keeper.

Clause 56
Scope of pt 5

This part applies to the situation where the brancheshe tree overhang a
neighbour’s land and the neighbour only wants the branchiesnd removed. A
person must not cut branches under this part withoutirobg consent or
authorisation required by another law including a vegetairotection order issued

by a local government for the area on which the tredusted.

Clause 57

Overview

The Bill encourages the tree keeper and the adjoining lamelote resolve the issue

about the tree informally.

The adjoining landowner has the option of exercising ¢tbmmon law right of
abatement outlined in Clause 55, or using the formaluisn process set out in this
part.

If the adjoining landowner chooses not to use the foresdlution process set out in
this part and incurs costs in exercising the common ight of abatement, then he or
she is unable to recover those costs.
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Clause 58

Notice for overhanging branches

A neighbour may give a written notice to a tree keepdsrainches of a tree are

overhanging the neighbour’s land.

The notice must ask the tree keeper to carry out the aotke tree within 30 days of
the day the notice is given to the tree keeper, and giveiggon to the tree keeper or
any contractor engaged by the tree keeper, to enter tgeboering landowner’s

property to carry out the work on days and times todveeal but within the notice

period.

The notice must be accompanied by at least 1 written gootapecifying the
estimated cost of carrying out the work on the treeaaodpy of this part of the Bill.
A tree keeper can obtain their own quote. They arecoofined to the quote

presented by the neighbour giving the notice.

Permission under subsection (2)(b) of this clause doesutbbrise the person to

enter a dwelling on the neighbour’s land.

A footnote to subsection (2)(b) of this clause remindght®urs and tree keepers to
consider liability and insurance implications when engagiogtractors and giving

permission to enter their land for the purposes of cagryut work on the tree.

Clause 59

Tree keeper’s response to notice

This clause provides that within the 30 day notice periodirdeekeeper must give
written notice to the neighbour of the person who vallt and remove the
overhanging branches and the date and time when the workewshrried out. The

work must be carried out within the 30 day notice period.
Clause 60
Resolution by neighbour

This clause applies if the tree keeper does not cut amdvee the overhanging

branches within the notice period under clause 58(2)(a).
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The neighbour may cut and remove the overhanging braoctasange for someone
else to cut and remove the overhanging branches, andt isbliged to return the
branches or fruit from the tree to the tree keeper.

The tree keeper is liable for the reasonable expenses ddcogr the neighbour

involved in cutting and removing the overhanging branches

The neighbour may recover the amount of the reasonapénses as a debt. A debt
or liquidated demand of money, with or without interedtup to the prescribed

amount may be recovered in minor civil dispute proceedinger the QCAT Act.

Part 6 Resolution of other issues
Clause 61
Scope of pt 6

This part only applies in two situations. The first ditbis if the relevant issue about
a tree relates to branches of the tree overhangmgghbour’s land but the remedy
sought by the neighbour is more than the cutting and renadvidde branches as
outlined in Part 5. An example of this might be whewerhanging branches are
regularly falling on the neighbour’s property causing dgenar fear of damage or

injury.

The second situation where this part applies is if &h@vant issue about a tree does
not relate only to branches of the tree overhangingighbour’s land. For example,
the roots of the tree are causing damage to the neighkdrivésvay or blocking
underground pipes on the neighbour’s property, or the asagtown to such height
or thickness that it is blocking light to the neighbogrsperty for most of the day.

Clause 62
Overview

The tree keeper and neighbour are encouraged to resolusstiee about the tree

informally.
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The neighbouring owner may exercise the common laiat of abatement, or apply
to QCAT for resolution of the dispute.

QCAT may make an order to resolve a dispute only ifrieghbour has made a
reasonable effort to reach agreement with the trepekeeThis is stated in clause
67(1)(a).

Clause 63
Jurisdiction

QCAT has jurisdiction to hear and decide any matteelation to a tree in which it is
alleged the tree has caused, is causing, or is likelyusecanjury to any person; or
the tree has caused, is causing, or is likely in the fadare to cause damage to the
neighbour’s land or any property on the neighbour’s landh@tree has caused, or is
causing, substantial, ongoing and unreasonable interferaticehes enjoyment of the
neighbour’s land.

For the purposes of the Bill “in the near future” meanthiwil2 months of the day
the application is made. Proceedings under this chagt&oa minor civil disputes.

The clause provides examples of what might constituteasonable interference.

Normal tree litter such as leaves, flowers, fruseds or small elements of deadwood
would ordinarily not provide the basis for ordering remayMabr intervention with a
tree. However, there may be cases where substantdaongoing accumulation of
tree litter may be found to be unreasonable by QCATr. ekample, fine leaves from
particular species of trees that intrude through mesh terguand water tanks may be
shown to regularly block the gutters or spoil the tank wiatedrinking purposes.

Clause 64
Application to QCAT

A neighbour may apply to QCAT as provided under the QCATfér an order under
clause 68.
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Clause 65
Giving a copy of an application

At least 21 days before the date an application is teebed, the neighbour must give
a copy of the application to the tree keeper, any asleauthority that would be
entitled to appear in proceedings in relation to the treder clause 66 and any other
person, including for example, an occupier of the treep&es land, that the
neighbour has reason to believe would be affected byrttes.

QCAT may waive the requirement to give a copy of gheliaation, or may vary the
minimum period before the hearing of the applicatiomtych the application must
be served, if it considers it appropriate in the circunt#ta thus allowing the
application to be dealt with in a timely manner. Thisvpoallows QCAT to expedite
an application where a tree poses an imminent threafju¥ to a person or damage
to the neighbour’s land or any property on the neighboand.|

Clause 66
Relevant authority may appear

A relevant authority may appear in a proceeding undergart if carrying out the
work on the tree would otherwise require the consemiutitorisation of the relevant
authority. An example of this might be where thealogovernment has placed a
vegetation protection order over the tree or wherdree is classed as a significant
landscape tree. The local government might wish akentecommendations about
the type of pruning that it would prefer if QCAT decided takenan order in relation

to the tree, for example, pruning for recovery of a view.
Clause 67
Requirements before order may be made

QCAT may make an order under clause 68 only if it isfedishat the neighbour has
made a reasonable effort to reach agreement withrdee Keeper; and that the
application has been given in accordance with the requmtsnoé clause 65, (except
to the extent that a requirement under that sectignbkan waived by QCAT); and
that the tree which is the subject of the applicai®m@ tree to which this clause
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applies; and the tree has caused, is causing, or is tix&guse injury to any person;
or the tree has caused, is causing, or is likely in thefokae to cause damage to the
neighbour’s land or property on the neighbour’s landther tree has caused, or is
causing substantial, ongoing and unreasonable interfevatitéhe enjoyment of the
neighbour’s land.

For a matter in which it is alleged the tree has edus causing, or is likely to cause
an injury that is a severe allergic reaction, QCASE lurisdiction to hear and decide
the matter only if the person resides on the land midithe land on which the tree is
situated. This clause clarifies that for applicationcaoy out work on a tree for
severe allergic reactions, the tree must be situateldse proximity to the neighbour.

It is intended that if there is an alternative adstiative process available for
resolution of a dispute about a tree, then that pro¢esddsbe undertaken before an
application is made to QCAT. For example, if a lapavernment has local laws
which would allow concerns about an alleged dangerous tiee addressed, then the

process under the local law should be used first to trgdolve the issue.

The words' in the near future in this clause means within 12 months of the day the

application is made.
Clause 68
Orders QCAT may make

QCAT must have regard to the matters set out in cla@sehen making an order
mentioned in this clause, and in addition may have regatet matters set out in
clauses 73 and 74.

QCAT may make the orders it considers appropriate atioel to a tree to prevent
injury to any person; to remedy restrain or prevent damagthe neighbouring

landowner’s land or property on the land; to remedsirain or prevent substantial,
ongoing and unreasonable interference with the enjoynii¢hé meighbour’s land.

Despite Section 178 of thieroperty Law Act 1974Q0CAT may make an ordemder

this clause that is intended to result in the accebghifto land.
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Without limiting powers of QCAT to make orders under tHause, a QCAT order

may require or allow a tree keeper or neighbour to cautywork on a tree; require a
survey be undertaken to define the location of a tréeeik is doubt about its location
in relation to the common boundary; require a persanake an application to obtain
a consent or other authorisation from a relevant@genrelation to a tree; authorise
a person to enter the tree keeper’s land to carry outrder under this clause,
including entering land to obtain a quotation for carrying aubrder; require a tree
keeper to pay compensation to a neighbour for damage teethbbour’s land and

any property on the neighbour’s land; require a reponh fao arborist of appropriate
gualifications.

Clause 69
Scope of order to override other laws

QCAT may not make an order to carry out work on a ifrélee work is prohibited

under another Act.

If QCAT is satisfied the application is a genuine dispubeay order a person to carry
out work on a tree if the work is restricted or prol@diunder a local law or consent
is withheld by a local government or a tree keeper undegetation protection order

or other similar order.
Clause 70
Order in relation to a removed tree

QCAT may make an order under clause 68 even if the tredodws completely
removed. For example a neighbour can apply for an oedgtiring the tree keeper to
pay compensation or repair costs for damage caused by evaeef the tree keeper

has completely removed the tree since the damage occurred

QCAT cannot make an order to remedy damage caused tlge ahat has been
completely removed if the tree keeper has sold thedandhich the tree was situated

since the damage was caused.
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Clause 71
Additional order if destruction or removal of tree ordered

This clause acknowledges that trees have an impadknin countering the effects

of air pollutants in the atmosphere and should be replabede possible.

If QCAT makes an order for the destruction or remav¥a tree, QCAT may also
order that the tree be replaced with a tree appropgaates environment and
surroundings, or a tree of a different maturity let#l example, a tree that is
removed under a QCAT order may have been a matureftagganticular species.
QCAT can order that a tree of less maturity and dffardnt species replace the
removed tree. QCAT can also order that the replacetrembe situated in a place
other than the place where the destroyed or removewéa®eriginally situated. This
might occur where the destroyed or removed tree waated close to the common
boundary line and overhanging the neighbour’s house.

Clause 72
Matters for QCAT consideration

In deciding an application under this chapter, the prinsansideration for QCAT is
the safety of any person.

QCAT must also consider several other matters befec&ling an application. These
matters are listed in this clause and include the locati the tree in relation to the
boundary of the land on which the tree is situated angbeeises, fence or other
structure affected by the location of the tree; whetherying out work on the tree
would require any consent or other authorisation under anathend if so, whether
the consent or authorisation has been obtained; whéehéree has any historical,
cultural, social or scientific value ( this might indkia ‘scar tree’ which is a tree of
cultural significance to aboriginal people. Aboriginabple caused scars on trees by
removing bark for various purposes. The scars exposepghgasad on the trunk or
branch of a tree); any contribution the tree makekdddcal ecosystem and to
biodiversity; any contribution the tree makes to the @htandscape and the scenic
value of the land or locality; any contribution thestreakes to public amenity; any
impact the tree has on soil stability, the water tablether natural features of the
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land or locality; the type of tree including whethee #pecies of tree is a pest or weed
(however described) or falls under a similar categoryuadeict or local law.

This clause provides that no financial value or carbading value may be placed on
a tree to which this Bill applies. Some local governm@tdse monetary values on
trees depending on the maturity level of the tree andrdee species. Sometimes
these monetary tree valuations are assessed at ntarsatius of dollars. The process
for valuing trees in the urban environment is unsettled saarfgject to varied and
controversial valuing methods. This clause ensures th®atobject of the Bill, to
provide a statutory remedy for a nuisance caused by tgeewing in the
neighbourhood, is not affected or frustrated by unsettiethods of calculating the

monetary value of trees for asset purposes or caradimg.
Clause 73
Additional matters QCAT may consider if injury or damage alleged

If the neighbour alleges the tree has caused, is causing likely to cause injury to
any person or damage to the neighbour’s land or any propertiieoneighbour’s
land, QCAT may consider anything other than the tree hhat contributed or is
contributing, to the injury or damage or the likelihoodmfity or damage. This may
include any act or omission by the neighbour and the implaghy tree situated on
the neighbour’s land, and any steps taken by the tree keepke meighbour to

prevent or rectify the injury or damage or the likelihaddhjury or damage.

In making an order under clause 68 to carry out work thatviesalestroying a tree,
QCAT may consider how long the neighbour has knownefrjury or damage; any
steps that have been taken by the tree keeper or the meighlprevent further injury
or damage; anything other than the tree that may havedamiscontributed to, some

or all of the injury or damage; any other matter QCAnhsiders relevant.
Clause 74
Additional matters QCAT may consider if unreasonable interfeence alleged

This clause sets out additional matters QCAT may consfdéhe neighbouring

landowner alleges the tree has caused, or is causingastgist ongoing and
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unreasonable interference with the enjoyment of the landosv property. These
matters include whether anything other than the tree haskeded or is contributing
to the substantial, ongoing and unreasonable interferemit the enjoyment of the
land; any steps taken by the tree keeper or the neighbopretent substantial,
ongoing and unreasonable interference with the enjoyofehe land; the size of the
neighbour’'s land; and whether the tree was planted dejorafter the neighbour
acquired the land.

Clause 75
Copy of order to be given to relevant authority

QCAT must give a copy of any order it makes in refatio a tree to the local
government for the local government area in which tlee is situated and any
relevant authority that appeared in the proceeding (which imelude the local

government for the area).
Clause 76
Failure to comply with order

A person must not fail to comply with a requiremenpased on the person under this
chapter of the Bill unless there is a reasonable exdimemaximum penalty for such
failure is 1,000 penalty units. This serious penalty is t@aprovide a real, financial
deterrent to ignoring these requirements.

Clause 77
When order lapses or may be revoked

An order made under this chapter lapses 10 years aftdayhen which the order was

made unless the order expresses otherwise.

QCAT may revoke an order it considers has been satisin application or on its

own initiative.
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Part 7 Register of QCAT orders

Clause 78
Register

QCAT must keep a register of orders (other than obsokters) made under this
chapter.

QCAT must keep the register in electronic form and ihsuway that a search of the
register for particular land will show the existené¢@my order (other than an obsolete
order); the time for carrying out the order; and the perssponsible for carrying out

the order.

Clause 79

Records to be kept by registrar

QCAT must within 14 days of making an order under this chgptker than an order
revoking another order), enter into the register phescribed information for the
order. This is to facilitate searches by potentiatpasers of land.

QCAT must within 14 days of making an order that revokeshanairder remove
from the register the information for the other order.

Clause 80

Entitlement to search register

A person may search the register and obtain a esrtdopy of the register record in
relation to any order made under this chapter.

A document purporting to be a certified copy of the stgirecord is evidence of the
register record.

Part 8 Sale or proposed sale of affected land
Clause 81

Definitions for pt 8
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In this part,application means an application made under this chapter that has not
been decided, dismissed, struck out or withdrawn by QCA&nd affected by an
application or order means the land on which a tree is situated which isubgct of

an application or order or other land mentioned in theiemn or order as affected

by the tree.

An order, for a sale of a person’s land affected by an ordegns an order under this
chapter (other than an obsolete order) requiring a peoscarty out work in relation

to a tree.

The meaning ofransfer day for land, means the day ownership of the land is
transferred.

Clause 82
Person to give buyer copy of application or order

If a person intends to enter into a contract of dalethe land affected by an
application or order, the person must give the buyepa of the application or order
before the buyer enters into a contract of saletderland, unless the person has a

reasonable excuse. Maximum penalty for failure to dagr€0 penalty units.
Clause 83
Consequences if copy of application given

If, under clause 82, a person gives a copy of an applrc#ébi a buyer, the buyer is

joined as a party to the QCAT proceeding.
Clause 84
Consequences if copy of order given

If a person gives a copy of an order to a buyer under cBisihen, on the transfer
day, the buyer becomes, to the extent that therdedle not carried out the work
required under the order, bound by the order as if therlwgee the person. Any
period mentioned in the order for carrying out the orderrsented on the transfer
day of the contract of sale.
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Clause 85
Consequences before transfer if copy of application or ordarot given

This clause sets out the buyer’s rights if a copy IGAT order or application to
QCAT is not given as required under this chapter, and outlmegrocess by which a
buyer may terminate the contract of sale.

The buyer may terminate the contract at any timerbdfte contract settles by giving
a signed, dated notice of termination to the seller oselier’'s agent.

The notice of termination must state that the cohisaerminated under this clause.

If the contract is terminated, the seller must withindbd/s after the termination
refund any deposit paid under the contract to the buyaiture to this may result in a
maximum penalty of 200 penalty units.

If the seller instructs a person who holds the deposftond the deposit paid under
the contract to the buyer that person must immegliaeéund the deposit to the buyer.
Failure to do this may result in a penalty of up to 200 lpenaits.

If the contract is terminated under the Bill, the sedlad the person acting for the
seller who prepared the contract, are liable to theebéyr the buyer’'s reasonable
legal and other expenses incurred by the buyer in relébidhe contract after the
buyer signed the contract.

If more than 1 person is liable to reimburse the buyer liability of the persons is

joint and several.

An amount payable to the buyer under this clause is eeable as a debt in a court of

competent jurisdiction.
Clause 86
Consequences after transfer if copy of order not given

This clause applies if a person selling land affected bgrder, fails to give to the
buyer a copy of the order before the buyer entecsantontract of sale for the land
and has not, before the transfer day, carried oub@lmork the person is required to
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carry out under the order. Despite ownership of the ksidg transferred to the
buyer, the person remains liable to carry out the wegkiired under the order.

Part 9 Assistance from local government
Clause 87
Local government may decide to carry out work

This clause applies if QCAT has made an order under thisqzariring a tree keeper
to carry out work on a tree within a specified period &edwork has not been carried

out within that period.

Nothing in this clause requires a local government to take amtion. The local
government may elect to carry out the work on thedseerdered by QCAT.

If the local government decides to take action as requbgtdte neighbour then this

clause sets out the process to be followed by thé dos@rnment.

A neighbour may advise the local government of the Igogkrnment area in which
the tree is situated, but not less that 7 days afteenbeof the specified period, that
the tree keeper has not carried out work on a treeqasred by a QCAT order and
request the local government of the local governmentianghich the tree is situated

to act under this clause.

A person authorised by the local government (authorigegop) may enter the tree
keeper’'s land to inspect the tree to determine if the vinak been carried out as
required by the order and carry out the work if the work i@t been carried out as

required by the order.

Before an authorised person enters the tree keepedsutater this section, the local
government must give the tree keeper at least 7 daysenwitithe intention to enter
the land.

Notice is not required if the tree keeper consents toy,eat entry to the land is
required because of the existence or likelihood of ims®rrisk to safety, or entry is
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required urgently and the chief executive of the local gowent has authorised in

writing entry without notice.

An authorised person may not enter the tree keep@dsttainspect or carry out work
on a tree without possessing an authority for this purpddee authority must be
produced, if required to do so by the tree keeper.

The costs incurred by the local government in carrying bat work and any
administration fee charged by the local government arggeban the tree keeper’'s
land under thé.ocal Government Act 2008¢ction 95

Clause 88
Requirements of notice of intention to enter land

The notice of intention to enter the land of thetkeeper must be in writing. A copy
of the relevant QCAT order and clause 87 must be atlachthe notice. The notice
must state the clause of this Bill under which the eoBcgiven, the name of the tree
keeper to whom it is given, the land to which the nodipplies, the purpose of the
entry and the day on which the authorised person is év @ land.

Clause 89
Requirements of authority to enter land

The authority to enter the tree keeper’'s land must beritmg and be signed by the
chief executive of the local government. The authamtyst state that it is issued
under the Bill, the name of the person to whom its®ied, the land to which the
authority applies, that the person has authority tor éhéeland, the purpose for which
the land is being entered, whether the person has aythorcarry out any work
required under an order and the date, not more than 90 daysttie date of the

authority, on which it expires.

Chapter 4  General

Part 1 Provisions of general application
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Clause 90
Substantial compliance is sufficient

Substantial compliance with the terms of any agreemeptader referred to in this

Bill is sufficient for the purposes of this Bill.
Clause 91
Giving documents

A document may be given to a person by delivering the dodutnethe person
personally, or by delivering the document to the persaddress and leaving the
document with a person apparently above the age of 14 gedns forwarding the
document by prepaid post to the person’s address.

Evidence of giving of a document may be given orally oaffigavit.

A justice of the peace is authorised to take and re@i\egfidavit whether or not any
matter to which the affidavit relates is pending in aoyrtor QCAT.

If there are 2 or more joint owners of land and ageis unable to give every owner
the document, the document is deemed to have been giainjaot owners if the

person gives the document to at least 1 of the joineosvn

The meaning ohddressfor an owner of land is the usual or last known plate
residence or business for the owner and includes thersvadgress according to the
records held by the local government of the local goventrarea in which the tree is
situated. The meaning dbcumentis a notice or order made under this Bill. The
relevant local governmerfor an owner of land means the local government of the

local government area in which the land is situated.
Clause 92
Description of land etc. in notice

The description of any land, fence, line, boundary oritreenotice under this Bill is
sufficient if it allows no reasonable doubt as to wheshd, fence, line, boundary or
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tree is concerned or if it is shown that the persomesewith the notice knew the

relevant land, fence, line, boundary or tree.
Clause 93
Right to enter land for work under this Act

A person who intends to carry out work under this Bilicfuding the person’s

employees or agents) may, at any reasonable timetbetiamd for such purpose.

However this clause does not authorise the person ¢o @mwelling on the land and
the person may only enter land if the owner of the land,any lessees of the land of
which the person is aware, is given at least 7 daygaof the person’s intention to
enter the land to carry out the work.

This clause does not apply if a person gives permissiderwiause 58.

Part 2 Miscellaneous

Clause 94

Regulation making power

The Governor in Council may make regulations under thls Bil
Clause 95

Approved forms

The chief executive may approve forms for use under thiis Bil
Clause 96

Review of s28 (Constructing or making significant change to outbr swimming

pool fence)

The Minister must review clause 28 to decide whetherptipose of this clause

remains valid and whether the terms of the clause ar@pyge for achieving that
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purpose set out in the clause. The review is to be w@ak@grias soon as possible after
the period of 5 years from the commencement of cla8seThe Minister must table
the report in the Legislative Assembly on the outcarinthe review within 6 months

after the end of the 5 year period.

Chapter 5 Saving and transitional provisions

Clause 97

Notices, proceedings and orders under Dividing Fences At953

The repealed 1953 Act applies in relation to an existingc@of proceeding in
relation to an existing notice, an existing proceedingroexisting order as if this Bill
had not been enacted.

This clause defines certain words for the purpose of thissel
Clause 98
References to Local Government Act 2009

This clause applies for a reference in this Bill toltbeal Government Act 2009 a
thing under that Act (the local government reference) theiLocal Government Act

2009,section 288, which repeals thecal Government Act 2008ommences.

The local government reference may, if the context ierba taken as a reference to
the Local Government Act 1998r the thing under that Act that substantially
corresponds to the reference.

Chapter 6 Repeal

Clause 99

Repeal of Dividing Fences Act 1953

The 1953 Act is repealed.

Chapter 7 Amendment of Acts
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Part 1 Amendment of this Act

Clause 100

Act amended

This part amends this Act.

Clause 101

Amendment of long title

The long title is amended as set out in this clause.
Part 2 Amendment of Building Act 1975
Clause 102

Act amended

This part amends tHauilding Act 1975

Clause 103

Amendment of s246 (Apportionment of cost of constructing dividig fence)

Amendments have been made to s246 oBihidding Act 1975eplacing references
to the 1953 Act with references to tNeighbourhood Disputes Resolution Act 2010

and replacing reference to a Magistrates Court wigreete to QCAT.

A note is inserted referring to clause 28 of Neighbourhood Disputes Resolution
Act 2010which requires consultation with, and notice to an adjgi owner before
constructing or significantly changing an outdoor swimming@lpgence that is a

dividing fence or part of a dividing fence.
Clause 104
Amendment of sch 2 (Dictionary)

The reference to the 1953 Act in Schedule 2 is omitted apthoed with
Neighbourhood Disputes Resolution Act 2010.
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Part 3 Amendment of Land Act 1994

Clause 105

Act amended

This part amends tHeand Act 1994

Clause 106

Replacement of s156 (Application of Dividing Fences Act)

This clause ensures that the 1953 Act applies to leaseganseles issued under the
Land Act 1994 or the repealed act, as if the lessees nsd¢ies were owners under the
1953 Act.

Part 4 Amendment of other Acts
Clause 107

Minor amendment of Acts

Schedule 1 amends the Acts it mentions.
Schedule 1 — Minor amendment of Acts

Schedule 1 amends the Acts it mentions to replaczenedes to the 1953 Awutith
references to this Bill, or to refer to the 1953 Act geaded.

Schedule 2 Dictionary

This schedule defines terms used in the Bill.
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