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Dear MQ@ and

Please accept my warm congratulations on the recent announcement of your appointment
to the role of Public Trustee. | wish you every success in the role and look forward to continuing
to work closely with you on your Public Trustee reform agenda.

| am writing about the implementation of the recommendations in my report Preserving the
financial futures of vulnerable Queenslanders: A review of Public Trustee fees, charges and
practices (the Report).

| note the government has accepted in principle the maijority of the 32 recommendations in
the report and that 23 recommendations have been referred to the Public Trustee to
implement.

| confirm your advice at one of our recent meetings that members of your leadership team, in
particular, your legal advisors, do not accept many of the fundamental observations in the
report and the basic legal principles on which many of the recommendations are based.
Specifically, they do not accept the findings relating to the numerous practices of the Public
Trustee that amount to breaches of fiduciary duty. Nor is there an acceptance that there is
duplication and overlap in some fees and charges. This is despite evidence in the report that
the Public Trustee charges an annual Asset Management Fee on client assets, as well as an
additional Management Fee on those assets invested in the Public Trustee's Growth Trust,
which is in addition to the management fee charged by Queensland Investment Corporation
to manage the investment.

| think it is reasonable to assume that the government accepted the majority of the
recommendations in the Report on the basis that it has accepted the fundamental facts and
legal principles on which the findings and recommendations are based. This appears to be at
odds with the Public Trustee's position. My concern is that If those primarily responsible fer
implementation of the recommendations of my Report — officers of the Public Trustee — do
not accept them, it is unlikely that they will be effectively implemented. | am exiremely

- concerned to ensure that we do not miss what is likely to be a once-in-a-generation
opportunity to fransform the Public Trustee info a modern, tfransparent and accountable
frustee agency.

My second concern is that your management team is proceeding with implementation of one
key recommendation of the Report — a comprehensive review of the Public Trustee's fees and
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charges scheme — without waiting for government to settle critical policy decisions that are
likely to require legislative amendment, and should be finalised before any such review can

effectively proceed. The problems with the fees and charges review are further complicated
by the Public Trustee's leadership team not accepting some of the key points in the Report, as
outlined above.

Of particular concern is the issue of the Public Trustee retaining earnings on client funds
invested in the Common Fund, which you refer to as the ‘interest differential’. As noted in my
Report, section 19 of the Public Trustee Act 1978 suggests that the Public Trustee can retain
some interest from the earnings on client money in the Common Fund, but does not
specifically acknowledge that this amounts to a breach of fiduciary duty and permit the
retention of the earnings (as is required by law to override an established legal principle such
as the principles relating to the obligations of a fiduciary), nor does it specify the amount of the
earnings that the Public Trustee can retain.

In 1996, the Queensland Auditor-General expressed concerns about the level of earnings on
the Common Fund that the Public Trustee was retaining from client funds. The Auditor-General
observed that between 27 and 48 percent of the earnings on the Common Fund had been
retained by the Public Trustee over the prior five years and took the view that the amount
retained was ‘inequitable’, recommending the Public Trustee return some of the earning to
clients. Rather than address this issue, in the last financial year, the Public Trustee retained over
60 percent of the earnings on client funds in the Common Fund.

Recommendation 11 of my report states:
Do not profit from administration clients unless expressly permitted by law

As a fiduciary and financial administrator, the Public Trustee should not profit from
administration client funds unless expressly permitted by legislation. Any such legislative
provisions should set clear limits on the amount and purpose of any income or

‘profit' (See recommendations 29 and 31).

The purpose of this recommendation was to seek amendment of section 19 of the Public
Trustee Act to ensure that it expressly permitted the Public Trustee to profit from earnings on
clients, but set clear limits on the amount and purpose of any earnings that could be retained.

As noted in the government response to the Report, implementation will require legislative
amendment, that will need to be informed by some significant policy decisions about whether
to formally permit the Public Trustee to profit from earnings on client funds and the extent to
which Government will permit that to occur.

Since the earnings on client funds amount to a significant revenue source for the Public
Trustee, it is imperative that government policy decisions are made in relation to this, and other
key issues that may affect the Public Trustee's operations and revenue, before any review of
fees and charges can effectively proceed.

| am concerned that the Public Trustee has set an ambitious timeframe to have the fees and
charges review completed by August 2021. Any such review completed without taking info
account the matters | have outlined and also negotiating a review of the Public Trustee's large
Community Service Obligation program, would fail to address many of the key issues and
concerns identified in my report.

| have attached a Table | have prepared listing the Report recommendations, the government
response and the Public Trustee response to each, and identifying where these responses are



misaligned or inconsistent. Considering the Attorney-General indicated that the Government
accepted the majority of the Report recommendations, | respectfully suggest that we identify
these inconsistencies and seek clear direction from the Attorney-General about how she
wishes to proceed, to avoid delays and potential wasted effort and resources.

As | have already indicated to you, | am keen to participate on any working groups or provide
any assistance or support to advance implementation of the Report recommendations.

Yours sincerely

Mary Burges /
Public Advoiaie

rd

Enc S

cc. MrDavid Mackie
Director-General
Department of Justice and Attorney-General

Ms Jennifer Lang
Deputy Director-General
Department of Justice and Attorney-General

Ms Leanne Robertson
Assistant Director-General
Department of Justice and Attorney-General

Ms Rebecca McGarrity

Executive Director

Social Policy

Department of Premier and Cabinet
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