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Foreword

Many of us have relatives and friends who require support to live the kind of everyday
life that many people in community take for granted.

Many people have the expectation that “it won’t happen to me”.

And yet, any one of us could be one step away from a catastrophic event resulting in
an impairment that impacts our capacity for making decisions.

Addressing any potential barriers to the equal enjoyment of rights is central to an
inclusive society, and no doubt what you would expect if it did happen to you!

Queensland’s guardianship system seeks to provide the necessary mechanisms by which to
uphold a person’s right to legal capacity. However, contemporary directions in human services
provide a timely impetus to consider how we might strengthen the framework within which
this system operates, particularly in view of both historical and current systemic pressures that
are placing strain on the ongoing sustainability of the system.

The service delivery landscape for people with impaired decision-making capacity has been
progressively evolving for a number of years, with more recent reforms providing the
foundation for a cultural shift that challenges historical assumptions and sets the scene for
widespread societal change.

While it may take some years to see these overarching goals come to fruition, reforms such as
My Aged Care and the National Disability Insurance Scheme provide clear signals about the
direction being pursued by Government.

Gone are the days of Government ‘telling’ people what services they can and can’t have to
address their needs. The focus is clearly shifting to enable people themselves to take over the
reins and make their own choices about what will make a difference in their lives.

Current reforms are progressively being characterised by a strong rights focus whereby choice
and control by the person are pivotal features. Similarly it is increasingly recognised in both
word and practice that each person has the right, regardless of the nature of any impairment
that they may have, to engage in decisions affecting their own life to the fullest extent of their
capacity and to be able to determine what is in their own best interests.

While | wholeheartedly endorse this direction, it is possible (if not likely) that many people
may need assistance to achieve these goals, particularly given that they may not have had the
opportunity to take an active role in decision-making in the past.

There is a clear need to acknowledge the role of support in strengthening a person’s capacity
to exercise choice in the pursuit of their goals. Further, there must be a focus on ensuring that
the way in which such support is provided is least restrictive and maintains the person’s legal
capacity to the greatest extent possible.

Current reforms, and the principles underpinning them, are well intentioned and uniquely
positioned to effect positive changes in the lives of people with impaired decision-making
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capacity. Conversely, however, they also create the potential for unintended consequences,
many of which will be driven by the competitive marketplace that will increasingly characterise
the future of service delivery.

Like the majority of community members, people with impaired decision-making capacity
need services and supports from a range of areas including health care, housing, education,
employment and training (just to name a few) across a multitude of sectors ranging from those
under federal jurisdiction to state-based systems to local government, private industry and the
community sector.

The reforms currently underway may not engender associated changes in these
complementary systems despite their success, in many respects, hinging on them operating at
optimal capacity. In view of this, we must ensure that we do not become complacent and
assume that the reforms currently underway will be everything for everyone. Integral to the
success of these reforms is the need for an ongoing focus on pursuing cohesion and
integration between and across the full range of service systems that people access in their
everyday lives.

The early stages of implementing the reforms have already given rise to unanticipated
pressures, particularly (as is the focus of this Report) on systems such as guardianship.
Similarly they have highlighted the risk that, without considered thought and complementary
reform, such systems may be stretched beyond their limits.

The research undertaken by my Office highlights these tensions while also considering the
opportunities that may avail themselves should Government be minded to progress the long
anticipated reform of our guardianship system.

Doing so may not only address current issues of sustainability but, more importantly, will
enable Queensland to strengthen the way in which we uphold rights by providing a broader
range of options to enable people to maximise autonomy and maintain their legal capacity.

It is timely to pursue these opportunities now so that Queensland is able to address existing
system pressures and appropriately position itself to promote the cultural and societal shifts
needed to support the success of the broader reform agendas.

| thank all those who have contributed to the research that has culminated in this Report and
trust that the Report will be of value to Government in pursuing the reform of Queensland’s
guardianship system. | look forward to Government’s response to the Report, which will ideally
lead to a more appropriate range of options for Queenslanders with impaired decision-making
capacity.

Jodie Griffiths-Cook
Public Advocate
Office of the Public Advocate (Qld)
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Definitions

The following terms are used throughout this report. They may not equate to legal definitions
or the definitions relating to other jurisdictions.

Administrator An administrator may be appointed by the Tribunal/Court to make
decisions about financial matters (e.g. managing day-to-day
expenses, paying bills or other debts, carrying on a trade or
business, and making investments) for a person with impaired
decision-making capacity.

Adult For the purposes of this report, ‘adult’ refers to a person aged 18
years or over who has been found by the Tribunal to have impaired
decision-making capacity for a matter.

Attorney An attorney is a person who has been appointed by the principal to
make decisions regarding financial matters or personal matters
(including health matters).

Convention The United Nations Convention on the Rights of Persons with
Disabilities.

Decision-making support Support provided to a person to enable them to make decisions
for themselves. Such support may involve helping the person to
understand that a decision needs to be made and what their
options and choices are, and/or communicating the person’s
intentions to others. It may also involve helping other people
understand that a person with disability has rights, a history,
aspirations and goals, and is a person who may be capable of
exercising their legal decision-making capacity with or without
support.

Enduring document An enduring document is an enduring power of attorney or an
advance health directive. By way of an enduring document, a
principal may appoint an attorney to make decisions on their
behalf for when/if they lose capacity, and/or convey directions
about their views or wishes for the future.

Guardian A guardian may be appointed by the Tribunal/Court to make
decisions about personal matters (e.g. accommodation, health
care, supports and services, contact, employment) for a person
with impaired decision-making capacity.

Guardianship legislation Collectively, the Guardianship and Administration Act 2000 and the
(Queensland) Powers of Attorney Act 1998.
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Guardianship system

Hearing

Informal decision-maker

On the papers

Order

Principal

Principles

Queensland adult

Substitute decision-maker

Support network

Supported decision-
making
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Comprised of guardianship legislation and the agencies and

entities that exercise powers, functions and roles under that
legislation. The system is inclusive of both guardianship and

financial administration.

A decision-making process undertaken by the Tribunal that
includes the consideration of documents submitted and/or the
verbal and documented evidence of the attending parties or their
representatives.

A person, without formal legal authority, who makes decisions on
behalf of a person who may have impaired decision-making
capacity for a matter.

A Tribunal decision made ‘on the papers’ considers the documents
submitted in relation to a matter without the attendance of the
parties to the matter or their representatives.

A document outlining a Tribunal decision or direction. An order is
legally binding unless it is overturned on appeal.

The person who made an enduring power of attorney or advance
health directive, or the person for whom a statutory health
attorney makes a decision.

Collectively, the eleven general principles and the health care
principle contained in the Guardianship and Administration Act
2000 and the Powers of Attorney Act 1998.

A resident of Queensland who is aged 18 years or older.

A person formally appointed as a guardian or administrator by the
Tribunal/Court; an attorney appointed under an enduring power of
attorney or advance health directive; or a statutory health attorney
making decisions on behalf of an adult with impaired decision-
making capacity. A substitute decision-maker has legal authority to
make decisions for the person for whom they are appointed.

A person’s support network may comprise members of the
person’s family, close friends of the person and/or other people
who provide support to the person.

An approach to decision-making that involves providing a person
who experiences difficulty with one or more aspects of making a
decision with the support they need to make their own decision.
Under this process, the person in receipt of support retains their
legal capacity to make decisions.

viii



Supporter A person may informally call upon a decision-making supporter to
assist them with various aspects of making and actioning a
decision. The person retains their legal capacity and right to make
decisions.

Third party organisation An organisation that a person interacts with or receives supports
or services from. Examples of third party organisations include
government departments, non-government service providers,
private businesses or public companies.

Tribunal The Queensland Civil and Administrative Tribunal (QCAT).
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Executive Summary

Introduction

There is increasing recognition that the focus of decision-making support must shift from
substitute decision-making to the supports that should be provided to enable people to make
decisions for themselves and exercise their legal capacity. In many respects, this shift has its
origins in the Convention on the Rights of Persons with Disabilities (‘the Convention’), however
more recently in Australia, the Australian Law Reform Commission’s (ALRC’s) report Equality,
Capacity and Disability in Commonwealth Laws and contemporary discourse have continued to
prompt advances in respect of this issue.

Despite this, it is likely that the practice of guardianship and administration will continue for
the foreseeable future. The demand for guardianship and administration is increasing as a by-
product of progressive reforms to human service systems and demographic trends and
changes within society.

Considerable work is required to reduce reliance on state-based guardianship systems and
encourage the use of supportive mechanisms to enhance the ability of people with decision-
making limitations to make their own decisions. With this in mind, the Office of the Public
Advocate explored the extent to which relevant provisions of Queensland’s guardianship
legislation are translated into practice, and sought to identify systemic barriers and enablers to
protecting and supporting the right of a person to make their own decisions.

Queensland’s guardianship system

Queensland’s guardianship system facilitates the making of decisions for adults who are
determined to have impaired decision-making capacity. It places obligations on those making
decisions and exercising powers under the legislation including supporting a person’s right to
make their own decisions, or at least participate in the making of those decisions, even when
they are subject to guardianship or administration.

While the explanatory section of the Guardianship and Administration Act 2000 contains
elements that support and uphold the right of a person to make their own decisions, they
generally relate to adults with impaired capacity and anyone performing a function or
exercising power under the Act. Arguably, the principles should not only apply to people with
impaired decision-making capacity, but to all Queensland adults. Similarly, the rights and
considerations that are legislated for adults with impaired capacity are generally applicable to
the broader population.

Pressures on the guardianship system and the movement away from substituted to supported
decision-making provide the impetus to examine how the purpose of the Guardianship and
Administration Act might be best achieved. Further, contemporary discourse and community
expectations in relation to the way that this Act is given effect have progressed from the time
at which it came into force.
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It is timely to give consideration to how the guardianship system, and its founding legislation,
might better achieve its purpose and more effectively enable the exercise of legal capacity,
particularly where adequate and appropriate supports are available for a person. Queensland’s
guardianship system could better promote and enable the exercise of legal capacity, decision-
making support and appropriate informal decision-making. It could also better ensure that the
guardianship system is only accessed when all other less restrictive supports have failed.
Importantly, it must also continue to provide protections for the vulnerable people who
require them (e.g. those experiencing or at risk of abuse, harm or exploitation).

Guardianship legislation should establish positive obligations in relation to upholding the
decision-making rights of all Queensland adults. Expanding the focus of guardianship
legislation in this way would enable Queensland to better uphold the principles of the
Convention and achieve the ALRC’s recommended shift towards supported decision-making.
These legislative changes could prompt a cultural shift towards supported decision-making,
mitigate some system pressures and reduce demand for guardianship and administration.

Despite some aspects of Queensland’s guardianship legislation better reflecting support for
decision-making autonomy than legislation in other Australian jurisdictions, Queensland’s
guardianship legislation also imposes limits to supported decision-making. Further, the limited
awareness of the principles and issues associated with applying the principles hinder the
effective implementation of the legislation.

Pressures on the system

Health, disability and aged care services

Much of the pressure on Queensland’s guardianship system stems from the need for people
with impaired decision-making capacity to negotiate access to multiple supports within a
labyrinth of social services. There is increasing demand for case management to assist people
with impaired decision-making capacity to navigate the complex array of social services in a
way that meets their needs and goals. This results in increasing pressure on guardians, and to a
lesser extent administrators, to perform advocacy and case management roles in addition to
their role as a decision-maker. This can impact the timeliness in which decisions can be made
and/or the number of people for whom a public decision-maker can make decisions.

Administrative requirements of organisations

The low cost and accessibility of the guardianship system make it an increasingly attractive
option for organisations to manage risk and ensure legal authority. However, this can channel
people into the guardianship system by inhibiting the informal decision-making arrangements
of people who may have impaired decision-making capacity.

The Tribunal may be compelled to make appointments in response to the policies and
requirements of organisations given that without an appointment, the needs of the person
may not be adequately met and/or their interests protected. The overuse and sometimes
misapplication of the guardianship system in this manner has a significant impact on a person’s
civil rights and is arguably a creep in the scope of Parliament’s original intention for
guardianship and administration.
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Queensland’s ageing society

Queensland’s ageing population will generate an increased prevalence of age-related
conditions, such as dementia, that can impair a person’s decision-making capacity and result in
the appointment of a guardian and/or administrator. The prevalence of dementia in
Queensland may reach 215,272 by 2050.

The increasing interactions of older Queenslanders with the health system, particularly for
people with dementia or who experience symptoms that may impact decision-making
capacity, may stimulate demand for guardianship and/or administration. This primarily occurs
as a result of a general increase in the number of health, service provision and other decisions
to be made for the person; and hospitals or other service providers requiring authority to act
(e.g. in relation to discharging patients).

While not unique to people who are ageing, many older Queenslanders are at high risk of
social isolation and are more likely to have low social participation levels and an absence of
informal support networks. Support networks are an important safeguard and can alleviate the
need for guardianship and administration. A lack of support and/or social isolation is a key risk
factor for abuse, neglect and exploitation and, when coupled with the need for a decision to
be made, can be a trigger for guardianship and administration applications.

Unfortunately, there is a likelihood that ageism, an underlying cause of elder abuse, will
increase alongside the ageing population. Increasing instances of elder abuse will continue to
fuel applications for the appointment of guardians and administrators, the appointment of
public agencies as substitute decision-makers and requests for investigations into potential
abuse, harm and/or exploitation.

Another phenomena associated with Queensland’s ageing society is the increasing number of
ageing parents who are the primary carers of their adult son or daughter with disability. When
a parent carer is no longer able to care for, or support the decision-making of, their son or
daughter with disability, the person with disability may require guardianship and/or
administration to access the supports and services they require. This will result in applications
to the Tribunal and may also result in the appointment of a public decision-maker.

Impact on the guardianship system

Compared to other States and Territories, Queensland has the highest number of people
subject to public guardianship and the third highest number of public administration orders.

There is an increasing number of applications for guardianship and administration, which
affects the workload of the Tribunal’s Human Rights Division registry and the time taken for
matters to be heard by the Tribunal. The increasing pressure to manage growing demand and
achieve cost efficiencies may gradually undermine the specialist nature of the Tribunal, which
has the potential to impact application of the least restrictive principle, and lead to overly
restrictive outcomes for individuals.

The system pressures are also evident in the growing number of public appointments, the high
caseload within the Office of the Public Guardian (OPG), the number of public administration
orders, and the increasing number of allegations and complaints regarding the suspected
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abuse, neglect or exploitation of people with impaired decision-making capacity received by
the OPG. The increasing demand for public guardianship will impose resourcing pressures on
the OPG that, without additional funding, may become increasingly limited in its ability to
meet the growing demand for its services.

Inadequate resourcing of agencies within Queensland’s guardianship system may become a
barrier to the effective implementation of guardianship legislation and upholding the rights of
people with impaired decision-making capacity.

Contemporary system reforms

National Disability Insurance Scheme

The National Disability Insurance Scheme (NDIS) will bring significant benefit to the lives of
people with disability. However, it is possible, if not likely, that the NDIS will also have a
significant impact on people with impaired decision-making capacity and Queensland’s
guardianship system given that up to 89% of NDIS participants are identified as having some
form of cognitive impairment.

Anecdotal evidence suggests that guardianship systems are being relied on in place of the less
restrictive alternative of NDIS nominees. Jurisdictions that have trial sites involving adults with
disability have reported a significant increase in involvement in the NDIS, either as advocates
or guardians due to difficulties that people experience in navigating the planning process. The
experience in trial sites also suggests that the NDIS may impact the breadth of some
appointments, resulting in people losing legal capacity for a wider range of matters.

There will be ongoing decisions to be made for NDIS participants, which may extend the period
of guardianship and/or administration for some people and notably increase the number of
decisions to be made by guardians and administrators. It is also likely to intensify pressure on
guardians to act as advocates and case managers in addition to decision-makers.

The most appropriate and least restrictive mechanisms should be used to support people with
disability in gaining access to the NDIS and the planning process. This may not always be
guardianship and administration.

Finally, the extent to which decision-making support and individual capacity building will be
provided under the NDIS is unclear. Failure of the National Disability Insurance Agency to fund
decision-making support via participant plans may impact the ability of some people to make
their own decisions in the least restrictive manner. In turn, this could be a missed opportunity
to prevent and/or minimise the need for guardianship and administration.

Living Longer Living Better (My Aged Care) reforms
The Living Longer Living Better aged care reforms have placed, and will continue to place,
considerable pressure on Queensland’s guardianship and administration system through:

e the increased complexity of decisions and the pressure this places on public decision-
makers;

e theincreased attractiveness of having a public decision-maker appointed;
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e areluctance of potential private guardians and/or administrators to undertake a decision-
making role, particularly in light of the potential financial and legal liability;

e greater time required for decision-making about aged care placements by public decision-
makers (which is partially underpinned by the issue of potential legal liability); and

e the Public Guardian ceasing to make aged care placement decisions as the Statutory
Health Attorney of last resort, which may increase applications for a guardian.

Other concerns include a trend towards hospital staff seeking the appointment of a guardian
and/or administrator to make the aged care placement decision and thus facilitate the
person’s discharge from hospital, and emerging policy positions whereby aged care providers
refuse to accept informal decision-making and require that people have a valid enduring
power of attorney as a condition of entry. This will continue to result in an increasing number
of applications for interim orders made to the Tribunal in relation to residential aged care
placements. This pressure on the guardianship system is compounded by the unwillingness of
aged care providers to offer interim placements.

The latest tranche of aged care reforms, involving the delivery of home care packages via a
consumer directed care model, is expected to impact Queensland’s guardianship systemin a
similar manner to the NDIS. Due to the prevalence of age-related conditions that can impair a
person’s cognition, many people may find the new service model difficult to understand and
navigate. They might also experience difficulty in making and actioning decisions about their
home care package.

For many people, social isolation coupled with declining cognition and the need to purchase
home care supports, may stimulate demand for public guardianship and administration
appointments. It may also channel people into the residential aged care system.

Reform of Queensland’s mental health system

The Mental Health Act 2016 has introduced consequential policy tensions as a result of its
interface with Queensland’s guardianship legislation. The Mental Health Act 2016 introduces
the concept of the ‘less restrictive way’, which seeks to replace current processes for the
making and review of ‘treatment authorities’ (previously known as involuntary treatment
orders). If a less restrictive way exists, this must be implemented instead of resorting to an
order of involuntary treatment.

The less restrictive way approach involves obtaining consent from the personal guardian of a
person to receive treatment and care for that person’s mental illness. It will therefore rely
heavily upon the guardianship system with a corresponding impact on its resources. This
represents a significant policy change to the guardianship system, which was designed as a
protective jurisdiction, not as a means by which to restrict the rights and liberties of people
with mental illness who may be consistently objecting to treatment and require treatment or
detention against their will to protect themselves and/or the community.

The Mental Health Act 2016 is likely to introduce new pressures on the guardianship system,
particularly for the Tribunal and the OPG. The reliance of the Mental Health Act 2016 on
guardianship will radically expand the decision-making role of guardians and attorneys in the
mental health system.
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It is also expected to result in increased applications to the Queensland Civil and
Administrative Tribunal (QCAT) for appointments of guardians as well as existing appointments
to be expanded to include additional types of matters. This will result in a commensurate
increase in the number of appointment that QCAT must undertake. There may also be an
increase in the number of hearings that QCAT conducts, to the extent that direction may be
sought from the Tribunal in seeking recognition for enduring powers of attorney or making
applications for directions.

This may further increase the number of people with general enquiries or those seeking
assistance to navigate the guardianship system. This affects not only QCAT and the Public
Guardian, both of which already receive a significant number of enquiries, but also other
government departments and community organisations/legal centres that presently provide
assistance to those people.

Sustainability of the system

The pressures on Queensland’s guardianship system are building and prompt the question of
the ongoing sustainability of the guardianship system in its current form. Sustainability of the
system must be considered across a number of realms:

e the ongoing appropriateness of guardianship and administration in light of the national
and international trends relating to supported decision-making and rights protection;

e the financial sustainability of the current guardianship system; and

e the appropriateness of the guardianship system bearing the cost for shortcomings in other
human service systems.

For the foreseeable future, there will continue to be a need for substitute decision-making,
particularly for people who experience profound disability or cognitive impairment. Whether
the current level of reliance on guardianship and administration is needed and whether there
might be other less restrictive ways to support a person with impaired decision-making
capacity to make decisions is, however, worth considering in Queensland.

Enhancing the guardianship system

Informal decision-making

There are a number of barriers to informal decision-making. Most significant is the lack of
recognition of informal decision-making by third party organisations. There appear to be three
primary determinants that underpin this issue: privacy legislation; legal and fiduciary
responsibilities; and organisational policies and practices.

In practice, the informal decision-making provisions in Queensland’s guardianship legislation
are outweighed by legislative requirements and the desire of many organisations to minimise
risk. Of concern are the administrative requirements of organisations that are not required by
law, but instead reflect a risk mitigation directive. Unfortunately, there is little incentive or
insufficient commercial benefit for many organisations to change their current practices.
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The failure of organisations to accept informal decision-making is a long-standing issue that
has been recognised by the Queensland and Victorian Law Reform Commissions (QLRC and
VLRC). The refusal of organisations to recognise informal decision-makers can have a
significant effect on families who have relied on informal decision-making. It can also elevate
the risk that the needs of the person who may have impaired decision-making capacity will not
be met, and thus create a need for the appointment of a guardian or administrator.

Arguably, better enabling informal decision-making could mitigate some of the demand for
administration and to a lesser extent, guardianship. Some of the barriers may be addressed by
legislative change and others that require the attention of policy-makers and service providers.

Order to access information

The right of a guardian and/or administrator to access information makes an appointment an
attractive option to penetrate the administrative requirements of organisations. An order to
access information could provide a similar right to an informal decision-maker or decision-
making supporter and enable the person who requires assistance to retain their legal capacity.

This, or any other mechanism/s that may be invoked, must be simple, straightforward and
minimise the formalisation of informal decision-makers. Further formalisation will not only
negatively impact on what is currently an unquantifiable but probably an extensively used
informal mechanism, but would also do little to resolve the current resource burden on the
guardianship system.

Education and awareness

The Tribunal and the OPG have undertaken work to educate organisations in various sectors
(such as finance and aged care) about the legitimacy of informal decision-making. While their
efforts and achievements are commended, a more strategic and coordinated approach is
required to achieve a significant shift in the policies and practices of organisations within these
sectors. An increased understanding about the legitimacy of informal decision-making may
increase the readiness of some organisations to accept such arrangements, however as a
single strategy, it will not facilitate the degree of change that is needed.

Advance planning

Engaging in advance planning can enable a person to maintain a degree of autonomy;, is
consistent with the least restrictive principle and plays a significant role in avoiding the need
for guardians and administrators. However, only a minority of Queenslanders actively plan
their own decision-making arrangements for the future.

A lack of awareness, knowledge and accessible information about enduring documents among
the general and professional communities are key barriers to advance planning. Other barriers
included the absence of a perceived need to plan, and/or a disinclination of people to plan for
a time in life when they are vulnerable and may not be able to make their own decisions.

Increasing engagement in advance planning is an important public sector strategy to alleviate
some of the pressure on the guardianship system and maximise the decision-making
autonomy of Queenslanders. It requires government prioritisation, a coordinated approach
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and an investment of resources. Arguably, the financial investment in strategies to change the
culture around, and increase the uptake of, advance planning may be offset in the long-term
by minimising the demand for resources to deliver public guardianship services.

The research conducted by the Office of the Public Advocate identified three key areas in
which strategies could be implemented to address the barriers to greater engagement in
advance planning: awareness and education; ensuring an accessible and uncomplicated
process; and a registration system for enduring instruments. These findings are broadly
consistent with the conclusions of the Communities, Disability Services and Domestic and
Family Violence Prevention Committee in relation to the inquiry into the adequacy of existing
financial protections for Queensland Seniors.

Capacity

Capacity and the way in which it is determined is an important aspect of Queensland’s
guardianship system. A finding of impaired capacity for a matter means that a person can no
longer exercise their legal capacity for that matter and a substitute decision-maker such as an
attorney, guardian or administrator may make decisions for them. This can have an obvious
and significant impact on a person’s autonomy.

Queensland’s guardianship legislation incorporates a functional definition of capacity, which
aligns with a modern understanding of disability. However, the legal definition is only one
aspect of the process for determining capacity. Determining a person’s capacity also involves
applying the test in practice and, importantly, gathering and using evidence to inform the
assessment process. While the definition of capacity in guardianship legislation may be
consistent with a functional approach and the presumption of capacity clearly stated, further
development of appropriate assessment processes is still needed.

Information relied upon

Commentators note a heavy reliance on the advice of medical and allied health professionals
when assessing capacity. A further but related concern is the reliance placed on the potentially
limited value of cognitive tests such as the Mini-Mental State Examination (MMSE).

Many argue that the general cognitive testing often relied upon by QCAT is inconsistent with
the functional approach to capacity. This is particularly relevant to the first limb of the test of
capacity, which is focused on whether the person understands the nature and effect of the
decision. As a matter-specific test, the relevant issue is whether the person understands
information about the matter in question, not their level of cognitive ability generally.

These issues point to the importance of considering broader evidence about capacity rather
than simply relying on cognitive tests, as well as the importance of ensuring necessary support
and access to information to enable the adult to make decisions. It also points to the
importance of professionals with appropriate knowledge and expertise undertaking capacity
assessments and the critical evaluation of medical and other expert evidence by QCAT.

There have been moves in other jurisdictions to adopt testing practices appropriate to the
functional nature of capacity determinations and to either regulate the process for capacity
assessments or promote the undertaking of capacity assessments by trained professionals.
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Developing an appropriate framework for assessing capacity

There is a need for a holistic strategy that provides for a principled but flexible approach to
capacity assessments, while mandating certain procedural safeguards for those subject to an
assessment. Such a process must aim to maximise the capacity of the person involved.

To ensure a consistent and best practice approach to such assessments, guardianship
legislation should include guidelines for assessing capacity. The QLRC proposed that guidelines
should be contained in subordinate legislation, and be informed by wide and inclusive
consultation with people and organisations with relevant qualifications and experience.

In the United Kingdom, the Code of Practice under the Mental Capacity Act 2005 provides
practical guidance on the steps to be taken to ensure that the person being assessed has been
given relevant information about a decision in a way that is most beneficial to helping them to
understand, and that all possible and appropriate means of communication are tried.
Empbhasis is placed on undertaking these steps in a way that reflects the person’s individual
circumstances and meets their particular needs. The Code of Practice also requires that before
deciding that someone lacks capacity to make a particular decision, it is important to take all
practical and appropriate steps to enable them to make the decision themselves.

Queensland’s guardianship framework should include principles to guide assessments of
decision-making capacity. Such principles would provide greater guidance about the approach
that should be taken in implementing the legal test for capacity. Although the legal test is
appropriate, the assessment process may not be carried out according to the underlying
philosophy of either the test or the overarching legislation.

There is a growing emphasis on strength-based assessments for capacity, where capacity
should relate less to the level of a person’s cognitive capacity or functional ability, and more to
the level of support available to a person to help them make the decision. The principle that a
person must be supported to exercise legal capacity is now reflected in the recommendations
of relevant law reform commission reports and legislation.

The Guardianship and Administration Act contains an acknowledgement that the capacity of a
person with impaired capacity to make decisions may differ according to: the nature and
extent of the impairment; the type and complexity of the decision to be made; and the
support available from members of the person’s existing support network. A complicating
factor is that this acknowledgement only applies to a person with impaired decision-making
capacity.

Appointment of guardians and administrators

Unnecessary application and appointments

Some of the guardianship and administration applications that come before the Tribunal are
viewed to be unnecessary. Varied reasons underpinned the views expressed by stakeholders
and included the existence of informal and less restrictive decision-making options, a lack of
work done with or by families to resolve the issue/s at hand, and a lack of urgency for a
decision to be made. Such issues would often be identified after an initial examination of the
situation and the provision of information.
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Potential strategies to avoid unnecessary applications and appointments include:

e providing information to parties about aspects of the guardianship system and potential
less restrictive alternatives;

e strengthening the screening, scrutiny and case management of guardianship and
administration applications;

e diverting appropriate applications to alternative dispute resolution;
e exploring the provision of informal decision-making support; and

e providing case management support to enable vulnerable people to navigate the human
services system.

The least restrictive order

Queensland legislation requires that the right of a person with impaired capacity to make
decisions should be restricted and interfered with to the least possible extent. Further, the
principles require that a person’s right to participate in decisions, and the need to preserve the
person’s right to make their own decisions, must be taken into account.

There are a number of ways that QCAT can ensure that guardianship and administration orders
observe the least restrictive principle such as:

e not making a formal appointment i.e. dismissing or inviting the withdrawal of applications
where the matter can be resolved by means that are less restrictive than a guardianship
and/or administration order (e.g. through the statutory health attorney regime, enduring
power of attorney documents, informal arrangements, etc.);

e restricting appointments to the matter/s for which the person has impaired capacity;

e appointing member/s of the person’s support network in preference (where possible) to
the Public Guardian or Public Trustee; and

e ensuring that appointments are made for the shortest time necessary and are subject to
regular review.

QCAT can make orders subject to any terms that are considered to be appropriate. This gives
the Tribunal significant scope and flexibility in relation to the breadth, length and structure of
orders. The provision enables Tribunal members to include terms that enable creative
solutions, lessen the severity of an order, and minimise the limitations on a person’s decision-
making and legal capacity. Despite this, the research identified that these creative mechanisms
for making the least restrictive order are not always be utilised.

There are examples of how such flexibility may work, particularly when guided by the general
principles, to minimise the restrictiveness of orders and promote decision-making autonomy.
The ability to make such orders could arguably be enhanced by increased use of screening
processes in the registry, the involvement of the person in the proceedings, and the use of
Alternative Dispute Resolution.
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Decision-making by public guardians and administrators

The extent to which guardians and administrators are able to engage clients to participate in
decision-making is impacted by: the effectiveness of training and development initiatives,
available resources, high caseloads, tight deadlines for decisions, organisational culture, and
for some, a mechanistic and task-orientated approach to decision-making. All these can
prevent the proper application of guardianship legislation and constrain the rights of people
with impaired decision-making capacity.

The degree to which the views and wishes of clients are sought rests heavily with individual
guardians and administrators, and the manner and extent to which they engage with clients.
Further, the participation and autonomy of a person subject to a public guardianship or
administration order can be constrained by the requirement for decisions to be consistent
with the proper care and protection of the person and, in the case of administration, the
degree of discretionary funds available after fiduciary obligations have been met.

The Public Guardian and Public Trustee have a responsibility to provide or facilitate the
necessary support to enable their clients to participate in decision-making. However,
guardianship legislation does not require these agencies to develop the decision-making skills
and ability of clients. They are therefore not charged with, or funded to undertake, the training
or development of clients’ decision-making skills. A stronger mandate and more resources
could enable better identification of people who may benefit from support for decision-
making, increased capacity to provide support for decision-making (including linking people
with appropriate people to provide such support), and actively pursuing the review of orders
to seek less restrictive or revocation of orders.

A strategy being trialled in other jurisdictions is to provide support to people, including those
who are subject to public guardianship and/or administration, to develop their decision-
making capacity. Australian trials of supported decision-making have shown that Australia can
deliver on the intent of article 12 of the Convention by enhancing the legal capacity of some of
the people subject to guardianship and administration. They also demonstrated that the
provision of decision-making support can be a viable alternative to substitute decision-making
undertaken by public agencies and a valuable addition to the decision-making that occurs
under public guardianship and administration orders.

Given these results, there is arguably a need to provide both a greater imperative and
mandate, as well as designated resources, to enable the principles underpinning Queensland’s
guardianship legislation to be fully realised.

Monitoring and safeguards

Support and information

Arguably, some of the best safeguards are those that exist in response to the specific needs of
a person who may have impaired decision-making capacity, for example having a close
network of people involved in the person’s everyday life. The provision of timely and relevant
information to people with impaired decision-making capacity, their support network and
substitute decision-makers is an important proactive safeguard. There is no obligation to
ensure that people who may have impaired capacity are provided with information about their
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rights (with the exception of people subject to restrictive practices), despite the pursuit of
different courses of action being partially dependent on the person knowing about and
exercising their rights.

As identified by the research, there is limited awareness of the guardianship principles and the
roles and responsibilities of attorneys, guardians and administrators. Increased knowledge
may partially mitigate the likelihood of a person’s rights being inadvertently or deliberately
obstructed or denied, their disempowerment and/or the risk of abuse, neglect, harm or
exploitation.

Support and advocacy services

It is essential that funded individual advocacy and support services remain independent and
that the value of upholding this independence is not diminished. Individual advocacy can help
ensure that systems and programs are transparent and accountable. Further, facilitating access
to advocacy can reduce risk for vulnerable people and strengthen ‘their voice’. Such advocacy
and other supports are important and practical safeguards for people with impaired decision-
making capacity, and can prevent the need for guardianship in some circumstances.

Many of the organisations that promote and protect the rights and interests of people with
impaired decision-making capacity, such as those that provide support, advice, advocacy and
legal services, face growing demand. Many organisations are limited by funding and
geography. In addition, the awareness and accessibility of support services are critical factors
in ensuring they are readily accessed by the people who require support and/or assistance.

Reviewing the need or public guardianship and administration

The growing number of reviews undertaken on the papers, and concerns about the lack of
participation of the person subject to the order in that process, appear to be undermining the
operationalisation of guardianship principles. The evidence base from which a Tribunal
member makes a decision on the papers is different to that obtained via a hearing.
Presumably, many on the papers reviews would include only limited, if any, evidence from the
person subject to the order. This is a concern, particularly considering the Tribunal must give
full consideration to the same issues considered as part of a new appointment.

Despite being a Tribunal with a different purpose and different evidential processes, evidence
from the Mental Health Review Tribunal suggests that a person who attends a review hearing
is ten times more likely to have their Involuntary Treatment Order revoked compared to those
who do not attend a hearing. Arguably, the participation of the person in the review provides
an opportunity for the Tribunal to conduct a more fulsome exploration of the circumstances
and information relevant to their decision-making. It is feasible to suggest that this may also be
the case in relation to the review of guardianship and/or administration appointments.

It has been suggested that some public appointments remain in place following a review ‘just
in case’ future decisions were needed, despite the person’s circumstances being stable, low
risk and not likely to trigger any decisions to be made. Such a practice does not align with the
philosophy and the least restrictive approach articulated in guardianship legislation and may
deny a person their legal capacity when there is no immediate need to do so.
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The OPG’s Transitions Team actively supports some people subject to public guardianship
orders to gain greater decision-making autonomy and/or transition to less restrictive decision-
making supports. Arguably, a similar strategy should be implemented by the Public Trustee.

Investigating allegations of abuse, neglect and exploitation

The OPG may investigate complaints or accusations about a person who may have impaired
decision-making capacity being neglected, exploited or abused, or having inappropriate or
inadequate decision-making arrangements. However, there is a need to increase community
awareness about the ability to report suspicions of abuse, neglect or exploitation of people
with impaired decision-making capacity to the OPG.

The OPG also operates the Community Visitor Program, which involves independent
community visitors attending ‘visitable sites’ to protect the rights and interests of the people
who reside at the site. This includes residents who have impaired decision-making capacity.
Importantly, Community Visitors act as independent ‘eyes and ears’ on the ground and are
well-positioned to identify issues that others may not recognise.

The OPG’s investigations and community visitor functions are important safeguards. They must
be legislated and resourced appropriately to ensure their ability to adequately protect the
rights and interests of people who may have impaired decision-making capacity. Further, the
safeguards provided by the Community Visitor Program should be extended to all people with
impaired decision-making capacity who live in cared or supported accommodation.

Future Directions

Supported decision-making is receiving ever-increasing legal articulation and recognition and
should be viewed as being essential to evolving practice. Supported decision-making should be
considered as a potential alternative to guardianship and part of the future best practice
framework for assisting people with impaired decision-making capacity. Supported decision-
making, and other less restrictive supports should always be identified and considered ahead
of guardianship and administration.

The ALRC recommends shifting from substitute to supported decision-making and has
proposed a set of National Decision-Making Principles and Guidelines to ensure that supported
decision-making is encouraged. Importantly, the ALRC also noted that emphasis should be
shifted from the ‘best interests’ approach to that of the ‘will and preference’ of the person.

A Queensland Parliamentary Committee recently reported that an over-reliance on substitute
decision-making does not align with Australia’s human rights obligations, which require
supported and assisted decision-making in preference to substituted decision-making. Further,
the Committee suggested that Government examine its current decision-making framework
and identify opportunities to better support decision-making autonomy, in accordance with
people’s legal rights.

Considering the current human rights and policy context and the mounting pressures on the
guardianship system, the appropriateness and sustainability of Queensland’s guardianship
system must be questioned. Consideration should be given to whether the current level of
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reliance on guardianship and administration, particularly public guardianship and
administration, is warranted. Consideration should be extended to whether there are other
less restrictive ways to support a person with impaired decision-making capacity to make
decisions and the existence of opportunities to better uphold the purpose of Queensland’s
guardianship legislation.

In 2015, Victoria became the first Australian jurisdiction to provide legal authority to people
who provide decision-making support via the supportive attorney role. This reflects a more
contemporary framework for decision-making support and article 12 of the Convention.

Most of the stakeholders who were either interviewed by, or made a submission to, the Office
of the Public Advocate supported the concept of supported decision-making. Stakeholders
held varied perspectives about the extent and way in which a model more actively promoting
decision-making support should be adopted and/or formalised in Queensland. Perspectives
ranged from disbanding the existing guardianship system and replacing it with a supported
decision-making model, to offering a range of decision-making interventions and mechanisms
to address the differing needs and circumstances of individuals. While it was generally
acknowledged that there would continue to be some need for guardianship and
administration, general consensus was that its use should be minimal and a true ‘last resort’.

Conclusion

Current health, social and demographic trends are placing increasing and significant pressure
on Queensland’s guardianship system, some aspects of which are already under strain. In
addition, the legal and policy landscape is being repositioned to enable people to exercise and
maintain their legal capacity. There is a resultant need to examine the structure, mechanisms
and delivery of decision-making supports in Queensland. While there is likely to be a continued
requirement for substitute decision-making for some people, there is a need to afford serious
and considered attention to other less restrictive ways to support a person with impaired
decision-making capacity to make decisions.

There is a lot to be done to promote the uptake of supported decision-making in Queensland,
both within the guardianship system and in the legal and human services systems. There are
roles for both law and policy, however the greatest opportunities to advance supported
decision-making sit in the practice realm. They exist in the everyday lives of people who
experience difficulty with one or more aspects of making a decision. Family members, carers,
service and support providers and others have the opportunity to positively support the
decision-making of people who experience difficulty with an aspect or aspects of making and
actioning a decision.

Without changes to Queensland’s decision-making regime, the demands on Queensland’s
guardianship system will continue to grow. There is a clear need for the Queensland
Government to reconsider the adequacy of the current range of responses and mechanisms in
relation to people with impaired decision-making capacity. The Government needs to ensure
that Queenslanders have access to appropriate and proportionate decision-making support
when they need it and in a manner that is the least restrictive of their rights and legal capacity.
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List of recommendations

Recommendation 1: The Queensland Government review and amend the explanatory sections
and principles of the Guardianship and Administration Act to align with contemporary
understandings of decision-making support. Consideration should be given to:

e introducing positive obligations in relation to decision-making and the provision of
support to enable people to participation in decision-making about their own lives to the
greatest extent possible; and

e ensuring that the guardianship system is only called upon after all other practical steps to
support the person making their own decisions have been exhausted.

Recommendation 2: In support of recommendation 1, the Queensland Government should
adopt the QLRC recommendation to amend the Guardianship and Administration Act to
expressly require that the explanatory sections and principles of the Act must be applied by all
persons and entities and not just by those performing a function or exercising a power under
the Act.

Recommendation 3: The Queensland Government and relevant statutory agencies design and
implement strategies to enhance awareness of the purpose, principles and philosophy of
Queensland’s guardianship legislation among the community, but particularly among those in
the community who may be likely to experience, or support someone who may experience,
impaired decision-making capacity. Specific strategies should target:

e people with impaired decision-making capacity to ensure they are informed about their
rights and know where to obtain support to exercise their rights;

e those who exercise a power or perform a function under guardianship legislation; and

e the relevant entities and organisations in the community, government and private sector.
Community-based strategies should be educative and delivered in a manner that would
not discourage individuals from providing decision-making support or becoming an
informal decision-maker, attorney, guardian or administrator.

Recommendation 4: The Queensland Government introduce guidelines or a Code of Practice
(or equivalent) to underpin the Guardianship and Administration Act and the Powers of
Attorney Act. Such a resource should describe in plain language how the legislation works, in
particular the underlying principles and how they should be implemented, and provide
examples to promote greater consistency of practice. The document/s should be developed in
conjunction with individuals and entities with relevant expertise, and not be limited to those
working within government.

Recommendation 5: In the process of designing and implementing any future reforms that
may impact people with, or at risk of experiencing, impaired decision-making capacity, the
Queensland Government should ensure consideration for existing pressures on, as well as any
inadvertent implications that may impact, the sustainability of the guardianship system.
Appropriate strategies should be developed to mitigate any identified risks and/or impacts on
the guardianship system.
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Recommendation 6: The Queensland Government should give consideration to the creation of
an authoritative mechanism such as an ‘order to access information’ or equivalent (akin to
Commonwealth nominee arrangements) as a less restrictive alternative to guardianship and
administration to assist people to support a person who may have impaired decision-making
capacity to interact with third party organisations. In doing so, there must be due regard to
ensuring that appropriate safeguards exist to protect the rights and interests of the people for
whom the instrument is designed to serve.

Recommendation 7: The Queensland Government should enhance the process of advance
planning by delivering online forms containing easy-to-understand explanatory notes and a
series of standard and optional clauses, providing a central public website relating to advance
planning, and making any necessary legislative amendments to improve the legislative
safeguards for individuals.

Recommendation 8: The Queensland Government and relevant statutory agencies develop a
contemporary communication strategy to increase awareness of, and knowledge about,
advance planning and the roles and obligations of principals and attorneys. The strategy
should include initiatives to increase general community awareness as well as targeted
communications to specific groups (e.g. older Queenslanders, medical and health
professionals, solicitors etc.).

Recommendation 9: The Queensland Government should require that attorneys, guardians
and administrators are aware of their roles and obligations upon appointment or re-
appointment. An online training program may be a useful tool to address the lack of
awareness among decision-makers about their role and responsibilities. A similar program
would also be of benefit to private guardians and administrators.

Recommendation 10: The Queensland Government should examine the benefits, issues and
costs associated with establishing a registration scheme for enduring instruments in
Queensland.

Recommendation 11: In view of the direction fostered by the Convention and the ALRC, the
way in which ‘capacity’ is viewed in law and policy should be reconsidered to better reflect the
spectrum of ‘ability’ and a focus on the supports that must be provided for a person to
exercise their ‘ability’.

Recommendation 12: The Queensland Government should develop and introduce into
legislation principles to underpin the process of assessing capacity. The principles should
include (but not necessarily be limited to):

e aperson’s capacity to make decisions should be presumed;

e aperson should not be considered to lack the capacity to make a decision if it is possible
for them to make that decision with support;

e aperson should not be found to lack capacity unless information relevant to making the
decision has been provided in a format appropriate to the individual person’s needs and
circumstances; and

e when assessing a person’s capacity every attempt should be made to carry out the
assessment at a time and in an environment that means the person’s capacity can be
accurately assessed.
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Recommendation 13: Alongside principles to guide capacity assessment, the Queensland
Government should engage individuals and entities with relevant expertise to develop capacity
assessment guidelines. The process of developing these guidelines should include a review of
the evidence currently requested/recommended for capacity determinations, including
whether cognitive tests such as the MMSE are appropriate, and should consider other
evidence-based approaches to assessing capacity. Consideration should be given to including
these in a Code of Practice, practice guidelines or equivalent instrument.

Recommendation 14: QCAT should comprehensively review the information and evidence that
it requires to make well-informed capacity assessments and ensure that application forms and
registry processes facilitate the gathering of appropriate information.

Recommendation 15: The Queensland Government should strengthen guardianship legislation
to require that the person who is the subject of the capacity assessment participates in
Tribunal processes associated with making a determination of the person’s capacity, except in
circumstances that would result in harm or have a detrimental impact on a person’s wellbeing.
All people who are the subject of a proceeding should be offered support and/or
representation for the process.

Recommendation 16: The Queensland Government enhance QCAT’s registry processes to
ensure that, as far as possible, only those applications genuinely requiring a Tribunal hearing
proceed accordingly. To enable this, consideration might be given to:

e improved screening of applications;

e contact with the person who is the subject of the application ahead of proceedings (where
possible);

e contact with other parties/applicants ahead of proceedings to obtain further information
and/or provide information to ensure the appropriateness of the application;

e involvement of an officer of the Public Guardian or Public Trustee in providing information
and/or options to applicants;

e redirecting relevant matters to ADR;

e reviewing QCAT application forms for guardianship and administration matters to ensure
that all relevant information is obtained, including information that confirms that the
application is being made as a last resort (following all other practical attempts to assist
the person by other less restrictive and more supportive means), and that assists to
identify whether the matter might be resolved using ADR processes;

e undertaking an analysis of the benefits and costs of enhanced screening processes; and/or
e reviewing legislation to ensure that any barriers are appropriately mitigated.

Recommendation 17: QCAT should review its systems and processes to ensure that they
appropriately recognise and attend to the specialist nature of capacity determination, its
relationship to deciding guardianship and administration matters, and the potentially
significant consequences that these processes have upon the rights of a person. Members
presiding over such matters must have appropriate knowledge and expertise in hearing such
matters, and means by which to promote and share their learnings about hearing processes
and about the systems with which people who may have impaired decision-making interact.
This will promote greater consistency in decision-making.
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Recommendation 18: In applying a least restrictive approach to guardianship and
administration, and seeking to ensure the sustainability of the guardianship system, QCAT
should develop orders that include terms and conditions requiring the provision of decision-
making support to the person subject to the order, with an expectation that the person will be
assisted by their guardian or administrator to develop their decision-making skills and
autonomy during the period of the order.

Recommendation 19: The Queensland Government must ensure that the agencies that form
part of Queensland’s guardianship system are adequately funded to fulfil their mandate,
particularly in light of the current and forthcoming pressures on the guardianship system.

Recommendation 20: Wherever possible and appropriate, all agencies within Queensland’s
guardianship system must seek to develop, maintain and/or strengthen an adult’s support

network to minimise the extent to which the person and those who support the person are
reliant on these agencies for purposes other than that for which they have been appointed.

Recommendation 21: The process of applying for a review of an appointment should be as
simple and accessible as possible. In support of this, public guardianship agencies (QCAT, OPG
and the Public Trustee) should develop easy-to-understand resources to inform people of the
review process and where they can obtain support.

Recommendation 22: Public agencies must ensure that the views and wishes of a person
subject to an order are included to the greatest extent practicable (with support from an
expanded registry/screening process as per recommendation 16) in all reviews of guardianship
and administration appointments, including those conducted on the papers.

Recommendation 23: The Queensland Government include the objective of improving the
awareness of agencies that can be approached regarding concerns about the abuse, neglect
and/or exploitation of people with impaired decision-making capacity in any strategies aimed
at increasing the awareness and knowledge of the guardianship system.

Recommendation 24: The Queensland Government should ensure that there is adequate
funding for independent advocacy (including legal advocacy) and representation services to
meet future demand. Where advocacy and representation relates to Commonwealth
programs, the Queensland Government should campaign for these accordingly. Further,
funded advocacy and support services must remain independent and the value of upholding
this independence must not be diminished.

Recommendation 25: The Queensland Government should develop strategies to increase
family and community engagement and connectedness, inclusive of approaches that may link
people to potential decision-making supports, particularly for people who are socially isolated.

Recommendation 26: Given the inaction since the QLRC’s guardianship law review, the
pressures on the guardianship system, and the move towards positive obligations in support of
rights and autonomy, the adequacy of the current range of responses and mechanisms in
relation to impaired decision-making capacity should be examined with a view to ensuring that
Queenslanders have access to appropriate decision-making support when they need it and in a
manner that is the least restrictive of their rights and legal capacity.
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Part A: The current system

1 Introduction

1.1 Impaired decision-making capacity

Impaired decision-making capacity is a term used to describe a state of being in which a person
experiences difficulty in following through the process of reaching a decision and putting the
decision into effect. Impaired decision-making capacity may arise as a result of a number of
conditions including but not limited to dementia, intellectual disability, acquired brain injury,
mental illness, conditions associated with alcohol and drug use, or other conditions that may
impair a person’s cognition or decision-making ability.

In 2016, the Office of the Public Advocate estimates that up to 118,739 Queensland adults may
experience impaired decision-making capacity.! Beyond the experience of the person
themselves, the impacts of impaired decision-making capacity may be felt by members of their
family and/or others who care for or support the person.

Some people have little or no advance notice that their decision-making capacity will become
impaired, for example those who experience a stroke or acquire a brain injury in an accident.
Others may have some warning that they may soon experience difficulty in making decisions,
for example people in the early stages of dementia or other degenerative conditions. Further,
some people experience life-long challenges with decision-making as a result of developmental
disability, even though their need for decision-making support may be episodic.

“Decision-making disability is not just something that happens to other people. It has
the potential to seriously disrupt the lives of members of all Queensland families.
Anyone’s partner can be involved in an accident; anyone’s parent can develop
dementia or have a stroke; anyone’s young adult son or daughter can be injured.”?

A person’s decision-making capacity can differ according to the nature and extent of their
impairment; the type and complexity of the decision to be made; the context in which the
decision is to be made (e.g. the level of urgency, available alternatives); and the level of
assistance available from their support network.? A person’s need for decision-making support
may be temporary or could fluctuate over time. In many instances, a person’s decision-making
capacity can also be developed over time with support and assistance. Section 7.1.1 further
discusses capacity and the law.

Queenslanders with impaired decision-making capacity are not a homogenous group. The
cohort comprises people of varying ages, life experiences and degrees of social and economic
participation. Some people with impaired decision-making capacity experience social and

1 Office of the Public Advocate (Queensland), The potential population for systems advocacy (12 February 2016) Queensland
Government, 2 <http://www.justice.qld.gov.au/__data/assets/pdf_file/0006/457539/fs02-potential-population-v5.00.pdf>.

2 Queensland Law Reform Commission, Assisted and substituted decisions: Decision-making by and for people with a decision-
making disability, Report No 49 (1996) vol 1, Preface.

3 Guardianship and Administration Act 2000 (Qld) s 5(c).
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economic disadvantage and exclusion. Others are vulnerable to the risks of abuse, neglect and
exploitation. It is critical that the rights and interests of people with impaired decision-making
capacity, particularly those who are socially isolated, are promoted and protected at all times.

1.2 The impact of a changing landscape

In Queensland, there are a number of ways by which to maximise autonomy, preserve a
person’s decision-making capacity, and/or reduce the need for the formal appointment of
substitute decision-makers. These include:

e the use of advance planning mechanisms, such as advance health directives, and general
and enduring powers of attorney;

e involvement and recognition of family, friends, carers and others providing informal
support and assistance to enable people to make their own decisions;

e guardianship and administration orders that are limited to the matters for which a person
does not have the capacity to make decisions; and

e access to support and services that people who may have impaired capacity for a matter
need, including case-management support.

Despite existing mechanisms, there are an increasing number of applications being
lodged for guardianship and/or administration appointments in Queensland. This may
be partially attributed to systemic reforms as well as to the existence of societal
barriers to people maintaining and exercising their right to make their own decisions.

In recent times, the demand for guardianship and administration has been influenced by
significant national and state reforms occurring across various sectors relevant to people with
impaired decision-making capacity. Reforms of particular note for Queensland have been the
regulation of restrictive practices, recent reforms in aged care, and the commencement of the
National Disability Insurance Scheme (NDIS).

The increasing demand on the guardianship system in Queensland is expected to continue
both as a by-product of progressive reforms to various service systems and due to our ageing
population. Many commentators have expressed concern about the long-term sustainability of
the Queensland guardianship system; a concern shared by the Public Advocate.*

Central to these concerns is the impact that these systemic and societal issues have upon the
right of people to be autonomous and make their own decisions. The United Nations
Convention on the Rights of Persons with Disabilities (‘the Convention’), proclaims that the
State must ensure that people receive the support that they need to exercise their legal
capacity and make decisions for themselves.® Taking appropriate measures to uphold the
principles of the Convention and support people to exercise their right of legal capacity and
may counteract the demand for guardianship and administration.

4 Office of the Public Advocate (Qld), Decision-making support for Queenslanders with impaired capacity: An Issues Paper (2014) 1.
5 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007 [2008] ATS 12 (entered into force 3
May 2008) (‘Convention on the Rights of Persons with Disabilities’) art 5.
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1.3 An investigation into decision-making
support

In 2010, the Queensland Law Reform Commission (QLRC) delivered a report based on its
extensive review of Queensland’s guardianship laws. Since the release of the QLRC report,
academic and public discussion in respect of legal capacity has significantly advanced despite
differing interpretations of the obligations arising from the Convention, particularly in respect
of giving effect to positive obligations to support people’s rights and autonomy under article
12 of the Convention.

Emerging from the Convention, the Australian Law Reform Commission’s (ALRC's) report
Equality, Capacity and Disability in Commonwealth Laws,® and contemporary discourse, there
is increasing recognition that the focus of State-provided decision-making supports needs to
shift from what a person cannot do to the supports that should be provided to enable people
to make decisions and exercise their legal capacity.

While some argue for the abolition of formal substitute decision-making appointments, it is
unlikely that this practice will be discontinued in the foreseeable future. There is, however,
general agreement that the pressures on state-based guardianship systems must be alleviated.

Considerable work is required to reduce reliance on state-based guardianship systems and
encourage the use of supportive mechanisms to enhance the ability of people with decision-
making limitations to make their own decisions. This should be premised upon giving effect to
the intention that the formal appointment of substitute decision-makers should only ever be a
‘last resort’ option for people requiring decision-making support.

With this in mind, the Public Advocate initiated research to explore the extent to which
relevant provisions of Queensland’s guardianship legislation (i.e. the Guardianship and
Administration Act 2000 and the Powers of Attorney Act 1998) were translated into practice.’
It also sought to identify systemic barriers and enablers to protecting and supporting the right
of a person to make their own decisions.

While there is considerable discussion about the concept and delivery of ‘supported decision-
making’ approaches, the focus of this report is on the provision of appropriate ‘decision-
making support’. This is a subtle but important distinction.

“Supported decision-making’ is a relatively newly established term of reference underpinned
by varying assumptions and models, thus making it subject to varying interpretations. The
research underpinning this project uses the term ‘decision-making support’ as a means by
which to strip away the models and conceptual assumptions and simply refer to the everyday
processes whereby a person is supported or helped to make a decision. Importantly, however,
the principles that underpin both forms of reference are the same.

6 Australian Law Reform Commission, Equality, Capacity and Disability in Commonwealth Laws, Report No 124 (2014).
7 While there are other Acts that are relevant to Queensland’s guardianship system (e.g. Public Guardian Act 2014 (Qld), the Public
Trustee Act 1978 (Qld) and the Queensland Civil and Administrative Tribunal Act 2009 (Qld)), these Acts were not examined.
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1.3.1 A phased approach

This research is part of a phased approach to the issue of decision-making support. There is a
clear need for further research and evidence on how to best support people to maintain their
decision-making autonomy and legal capacity, whether they receive support from their own
support networks and/or from statutory agencies. Given the limited resources of the Office of
the Public Advocate, more comprehensive research in this area of inquiry is beyond the
current capacity of the Office alone.

To this end, the Office is a partner to a research project Effective decision-making support for
people with cognitive impairment funded through an Australian Research Council Linkage
Grant. This project commenced in July 2015 and aims to develop and evaluate the
effectiveness of an education program that trains people who provide decision-making
support so that the quality of their support improves and results in better outcomes for those
people who require decision-making assistance. While the project will specifically explore this
for people with intellectual disability or acquired brain injury who require decision-making
assistance, the findings are expected to have applicability to a broader range of people with
cognitive impairment.

It is hoped that the research that has been conducted by the Office of the Public Advocate will
complement the work being undertaken or proposed to be undertaken by other agencies,
organisations and universities across the country. Many of these research projects specifically
focus on providing practical and effective decision-making support and exploring the types of
decision-making support that work for different people in different circumstances.

1.3.2 Scope

The scope of this research was limited to examination of legislation, policy and practice for
Queensland’s statutory agencies involved in the delivery of guardianship and administration
services to Queenslanders, namely the Queensland Civil and Administrative Tribunal (QCAT or
the ‘Tribunal’), the Office of the Public Guardian (OPG), and the Public Trustee.

The research focussed on Queensland’s guardianship system as a whole, inclusive of both
guardianship for personal matters and administration for financial matters. Within that broad
scope there was no particular focus on specific matters (e.g. health matters, restrictive practice
matters, sterilisation matters or legal matters), however they are discussed where relevant.
Neither did the research specifically explore issues for sub-populations of the cohort.

1.3.3 Building knowledge and evidence

1.3.3.1 Foundation documents

In February 2014, the Office of the Public Advocate published a suite of documents that
underpinned the research:

e Decision-making support for Queenslanders with impaired capacity: A conceptual
framework;
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e A journey towards autonomy? Supported decision-making in theory and practice: A review
of literature;

e Autonomy and decision-making support in Queensland: A targeted overview of
guardianship legislation; and

e Autonomy and decision-making support in Australia: A targeted overview of guardianship
legislation.

1.3.3.2 Data collection

The research involved the collection of information and evidence as follows:

e organisational data from QCAT, OPG and the Public Trustee;

e Practice Directions relating to QCAT;

e organisational policy and procedural documents from the OPG and Public Trustee;
e interviews with QCAT members;

e interviews with executives and managers from the OPG and the Public Trustee;

e surveys of public guardians and administrators;

e public submissions in response to Decision-making support in Queensland’s guardianship
system: An Issues Paper;

e published decisions and transcripts relating to guardianship and administration matters
heard by QCAT; and

e published contemporary literature and reports.

The primary and secondary evidence informing the report is referenced throughout this
report. Interviews conducted by the Office of the Public Advocate are referenced with a code
to ensure the anonymity of respondents.

Appendix One provides further detail about the collection of data.

1.3.3.3 Advisory group

The Public Advocate also established an external advisory group to provide expert knowledge
and strategic advice throughout the project. The advisory group contributed to the research
by: providing expert content, operational knowledge and strategic advice; facilitating access to
stakeholders, data and other resources; and communicating the views of the stakeholder
group they represent.

The advisory group was consulted collectively, and in some cases individually, at various stages
throughout the project including the development of the foundation documents,
methodology, Issues Paper and this report. The contributions of advisory group members
played an important role in shaping the research.

Appendix Two outlines the membership of the Advisory Group.
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2 Queensland’s guardianship system

Broadly speaking, Queensland’s guardianship system facilitates the making of decisions for
adults who are determined to have impaired decision-making capacity in respect of a variety of
health, personal and/or financial decisions. The term ‘adult’ is used in Queensland’s
guardianship legislation to describe a person aged 18 years or over who has been found by the
Tribunal to have impaired capacity for a matter. The term ‘adult’ is therefore used in some
sections of this report to be consistent with legislation.

Queensland’s guardianship legislation comprises the Guardianship and Administration Act
2000 (‘Guardianship and Administration Act’) and the Powers of Attorney Act 1998 (‘Powers of
Attorney Act’). Together, these Acts provide a regime for decision-making for people who have
impaired capacity for a matter.

The Powers of Attorney Act allows people to make decisions and/or arrangements that can be
implemented in the future if they lose decision-making capacity. Primarily, such arrangements
are made through an advance health directive or an enduring power of attorney. To validly
execute these documents, a person must have the capacity to do so.?

Where a person does not have decision-making capacity and has not made arrangements
under the Powers of Attorney Act, the Guardianship and Administration Act provides a system
by which other people can, either formally or informally, act as a decision-maker for that
person. Together these Acts provide for statutory health attorneys to make decisions about
health care; decisions and arrangements for the future to be documented and given effect;
guardians to be appointed by the Tribunal to make decisions about a range of personal
matters; and administrators to be appointed to make decisions about financial matters. The
Guardianship and Administration Act also allows for the decisions of informal decision-makers
to be ratified by the Tribunal.

Under the Guardianship and Administration Act, a person is presumed to have capacity for a
matter,® unless otherwise rebutted. A person’s capacity is assessed in relation to decisions
about specific matters. A person may have capacity for some matters and not for other
matters. For example, some adults may be found to have the capacity to make decisions about
health care matters but not financial matters'® or accommodation matters, therefore the
Tribunal may appoint an administrator to make decisions about financial matters, and a
guardian to make decisions about accommodation matters only.

People who need assistance with decision-making may also access a variety of informal
supports (for example, from family, friends or others) that are not part of the guardianship
system. These supports are only minimally recognised in Queensland’s guardianship
legislation.

In essence, Queensland’s guardianship legislation primarily provides a regulatory framework
for substitute decision-making (that is where a person or entity makes a decision on behalf of
another person who lacks capacity to do so). Some elements of the legislative framework place
obligations on those making decisions and exercising powers under the legislation. Notably,

8 Powers of Attorney Act 1998 (Qld) s 41.
° Guardianship and Administration Act 2000 (Qld) s 7(a).
10 |bid s 5(c); Queensland Law Reform Commission, A Review of Queensland’s Guardianship Laws, Report No 67 (2010) vol 1, 11.
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these obligations include supporting a person’s right to make their own decisions, or at least
participate in the making of those decisions, even when they are subject to guardianship or
administration.

Refer to Appendix Three for more detail on the legislative framework that underpins
Queensland’s guardianship system.

2.1 The purpose of guardianship legislation

The purpose of the Guardianship and Administration Act is to “strike an appropriate balance
between the right of an adult to the greatest possible degree of autonomy in decision-making;
and [to] adequate and appropriate support for decision-making.”*! This Act seeks to achieve its
purpose by (amongst other things) presuming that adults have capacity for a matter, stating
the principles to be observed by those performing a function or exercising a power under the
Guardianship and Administration Act or the Powers of Attorney Act, and encouraging an
adult’s support network to be involved in decision-making for the adult.*?

The Powers of Attorney Act does not include introductory statements akin to the purpose
articulated in the Guardianship and Administration Act. It notes, however, that this Act is to be
read in conjunction with the Guardianship and Administration Act and that, in the event of an
inconsistency, the Guardianship and Administration Act is to prevail.*3

While the explanatory section of the Guardianship and Administration Act contains
elements that support and uphold the right of a person to make their own decisions,
they generally relate to adults with impaired capacity and anyone performing a
function or exercising power under the Act.'*

Arguably, the principles should not only apply to people with impaired decision-making
capacity, but to all Queensland adults. Similarly, the rights and considerations that are
legislated for adults with impaired capacity are generally applicable to the broader population.
For example, the right of a person to make their own decisions, the right to adequate and
appropriate support for decision-making, the right to make decisions that are interfered with
to the least possible extent, and recognition that a person’s capacity differs according to the
type and complexity of a decision, any impairments they have and their level of support.?®

Pressures on the guardianship system and the movement away from substituted to supported
decision-making provide the impetus to examine how the purpose of the Guardianship and
Administration Act might be best achieved. Contemporary discourse and community
expectations in respect of this have progressed from the time at which this Act came into
force.

11 Guardianship and Administration Act 2000 (Qld) s 6.

2 |bid s 7.

13 powers of Attorney Act 1998 (Qld) s 6A(1); see also Guardianship and Administration Act 2000 (Qld) s 8.
1 Guardianship and Administration Act 2000 (Qld) ch 2.

15 |bid s 5.
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Consideration should be given to how the guardianship system, and its founding
legislation, might better achieve its purpose and more effectively enable the exercise
of legal capacity, particularly where adequate and appropriate supports are available

for a person.

Arguably, Queensland’s guardianship system could better promote and enable the exercise of
legal capacity, decision-making support and appropriate informal decision-making. It could
better ensure that the guardianship system is only accessed when all other and less restrictive
supports have failed.

Further, it must also continue to provide protections for the vulnerable people who require
them (e.g. those experiencing or at risk of abuse, harm or exploitation). Such protections must
be appropriate and proportionate to need.

Expanding the focus of the Guardianship and Administration Act will enable
Queensland to better uphold the principles of the Convention and achieve the ALRC's
recommended shift towards supported decision-making.

There may be opportunity for Queensland’s guardianship legislation to establish positive
obligations in relation to upholding the decision-making rights of all Queensland adults. This
type of legislative change could significantly contribute to a cultural shift towards supported
decision-making, as recommended by the ALRC. It may also help mitigate some of the
pressures on the system, barriers to informal decision-making, and demand for guardianship
and administration.

In 2014, the ALRC proposed a set of National Decision-Making Principles as an initial step to
reforming commonwealth laws and legal frameworks, and those of Australian states and
territories. The National Decision-Making Principles are underpinned by the following ideals:

e everyone has an equal right to make decisions and have those decisions respected;
e people should be given access to the decision-making supports they require;
e aperson’s will and preferences must direct decisions that affect their lives; and

e the existence of appropriate and effective safeguards in relation to decision-making
interventions.®

In line with an expanded focus of the Guardianship and Administration Act and the
establishment of positive obligations, consideration should be given to the inclusion of
provisions that obligate the provision of decision-making support, and therefore only allow
access to the guardianship system as a true last resort. Examples of such obligations include:

e “aperson must be allowed to make their own decisions about the matters that impact

their life to the extent that they are able, and be supported to enable them to make such

decisions for as long as they can”;' and

e “aperson is not to be treated as unable to make a decision unless all practicable steps to

help him to do so have been taken without success”.®

16 Australian Law Reform Commission, above n 6, 63-64.
17 Office of the Public Advocate (South Australia), ‘Annual Report 2012-2013’ (2013) 56.
18 Mental Capacity Act 2005 (UK) c 9, pt 1 s 1(3).
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2.2 The principles

The Guardianship and Administration Act and the Powers of Attorney Act contain eleven
general principles and the health care principle (collectively, ‘the principles’).’ These
principles, along with the purpose and acknowledgements, set the tone and articulate the
underlying philosophy for Queensland’s guardianship system.

Importantly the principles must be applied or complied with?® not only by substitute decision-
makers when they make a decision on behalf of a person with impaired decision-making
capacity,?! but also by any person or entity who performs a function or exercises a power
under the guardianship legislation for a matter in relation to an person who has impaired
capacity.??2 The community is also encouraged to apply and promote the principles.?

There are many elements of both the acknowledgements in the Guardianship and
Administration Act and the general principles that are supportive of maximising a
person’s autonomy and promoting supported decision-making.

Refer to Appendix Four for further information about the principles.

2.2.1 Awareness and application of the principles

The research findings indicated significant concern around the lack of awareness of the general
principles, particularly by those in the community who must implement them when making
decisions under guardianship legislation. A number of the Tribunal members who were
interviewed and the stakeholders who responded to the Issues Paper expressed concern about
the limited awareness of the principles of Queensland’s guardianship legislation.?*

Limited awareness of the principles is a widespread barrier to the implementation of
guardianship legislation and upholding the rights of people who experience difficulty
in making and enacting decisions.

There is scant practical guidance, education or training provided to guardians, attorneys and
administrators about their role and obligations, nor about how to apply and implement the
general principles and the health care principle.?®> Potentially serious implications may arise as
a result of there being limited awareness about the principles. These include the obstruction or
denial of important rights; disempowerment of the individual experiencing difficulty in making
a decision; and risks of abuse, harm and exploitation.

19 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1; Powers of Attorney Act 1998 (Qld) sch 1, pt1.

20 Guardianship and Administration Act 2000 (Qld) s 11(1); Powers of Attorney Act 1998 (Qld) s 76.

2 Guardianship and Administration Act 2000 (Qld) s 34; Powers of Attorney Act 1998 (Qld) s 76.

22 Guardianship and Administration Act 2000 (Qld) s 11; Powers of Attorney Act 1998 (Qld) s 76.

2 Guardianship and Administration Act 2000 (Qld) s 11(3).

24 Office of the Public Advocate interviews 4DL, 44Y, 5PJ, 5XW, 6Y2, 7TZ (2014); Professor Malcolm Parker, Submission No 2 to
Office of the Public Advocate, Decision-making support in Queensland's guardianship system: An Issues Paper, 18 November 2014,
1; Queensland Advocacy Incorporated, Submission No 4 to Office of the Public Advocate, Decision-making support in Queensland's
guardianship system: An Issues Paper, 4 December 2014, 4; Carers Queensland Inc., Submission No 5 to Office of the Public
Advocate, Decision-making support in Queensland's guardianship system: An Issues Paper, 4 December 2014, 3; Queensland Aged
and Disability Advocacy Inc., Submission No 7 to Office of the Public Advocate, Decision-making support in Queensland's
guardianship system: An Issues Paper, 5 December 2014, 1, 6.

%5 Queensland Advocacy Incorporated, above n 24, 3.
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Separate to there being limited awareness of the principles, many stakeholders expressed that
they encounter difficulties when applying the principles, primarily because they are open to
interpretation and can be applied in different ways.?® This can therefore make it challenging to
determine what ‘the right decision” might be.

Some of the key challenges in applying the principles were identified to be:

o difficulties weighting and prioritising the principles, particularly when the principles can be
applied in different ways to the same situation;

e managing the tension that exists between principles, including but not limited to, the
tension between the views and wishes of the person and the obligation to act in a way
consistent with their proper care and protection;

e ascertaining the views and wishes of the person; and

e implementing the wishes of a person when their wishes differ to, or conflict with, the
wishes of the people in their family or support network.?”

It is concerning that the research also identified the principles may be applied as a justification
mechanism for a decision that has been made, in addition to being part of the considerations
that inform the decision-making process.?®

The broad nature of the principles was seen by some to be beneficial in terms of flexibility of
application, however others found that the high level language of the principles created
complications, particularly in trying to prioritise the principle/s that should take precedence in
a particular situation.?’ Examples of complications and tensions evidenced by the research
included:

e the views and wishes of a person not aligning with what may be interpreted by another
person to be consistent with their proper care and protection;

e therequirement to presume that a person has capacity for a matter, even following a
Tribunal decision that the person does not have the capacity for the matter and the
appointment of a substitute decision-maker;

e cultural customs not aligning with the principles and/or other legislated obligations;

e maintaining the confidentiality of a person when it can negatively impact their existing
relationships;

e the right of a person to refuse health care and the obligation to maintain the person’s
health and wellbeing;

e the views and wishes of a person now may differ to what the person may have done when
they had capacity for the matter; and

e the importance of upholding a person’s human rights when they have been deprived of
their legal capacity to make decisions.3°

26 JS[2013] QCAT 706, 80 (Restricted Transcript); Office of the Public Advocate interviews B9X, C2W, DRN, GHP, HB5, NH9 (2014);
Office of the Public Advocate, Survey of Public Guardians (2014).

27 Office of the Public Advocate interviews B9X, C2W, DRN, GHP, HB5, L5K, MDZ, NH9 (2014); Office of the Public Advocate, Survey
of Public Guardians (2014); FPC [2012] QCAT 689, 41 (Restricted Transcript); JS [2013] QCAT 706, 80 (Restricted Transcript).

28 Office of the Public Advocate interview NH9 (2014); Queensland Advocacy Incorporated, above n 24, 16.

2 Office of the Public Advocate interviews C2W, GHP, HPK, MXS (2014).

30 Office of the Public Advocate interviews B9X, DRN, GHP, MDZ, NH9 (2014).
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There is a genuine and critical need for greater guidance to assist with the application
of the principles due to the inherent tensions and challenges faced by those
implementing guardianship legislation and the broader community.

A specific concern expressed by stakeholders in the application of the current general
principles was the tension or contradiction that exists between rights and self-determination
on the one hand and ensuring proper care and protection (often conflated with the term ‘best
interests’) on the other.3!

In particular, it was acknowledged that while some principles imposed obligations to act in a
manner that is the least restrictive of the person’s autonomy, to provide the person with
decision-making support, and to seek and take into account the person’s views and wishes,
ultimately the decision-maker was obliged to act in accordance with the proper care and
protection of the person.?

The research evidenced support for providing greater guidance in relation to the intent and
application of the principles.?® Notably, half of the Tribunal members who were interviewed
advised that they would like to see the Guardianship and Administration Act include greater
guidance in respect of applying the general principles.3* Some Tribunal members commented
that they would benefit from the inclusion of examples in the Act.® This may assist with the
interpretation of the principles, particularly where there might be conflict between the
interpretation, prioritisation or application of the principles.3®

Queensland Aged and Disability Advocacy Inc. (QADA) conveyed that there was “a real need to
make the General Principles as concrete as possible so these Principles can be implemented.
The more room there is for ambiguity about the application of these Principles, the more
difficult it is to implement them, or to use them as an advocacy tool to insist on arrangements
which maximize an adult’s decision making autonomy, and less likely it is that stakeholders will
feel obliged to facilitate supported decision making.”®”

Some research participants cautioned however against making legislation too prescriptive. For
example, one interviewee warned that “one of the mistakes government makes is that there
are times in which we want to nail down every little bit of legislation to within an inch of its
life. The RP [restrictive practices] legislation is an obvious example of that and it creates so
many unintended consequences...” .3

Providing practical examples is one way to provide greater guidance around the principles.

Queensland Advocacy Incorporated (QAI) submitted that Queensland’s guardianship system
be reformed to include a code of practice tailored to “all those who provide care for people
with impaired capacity in a services capacity”.®® The organisation suggested that the code of

31 Office of the Public Advocate interviews B9X, DRN, NH9 (2014); Office of the Public Advocate, Survey of Public Guardians (2014).
32 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1, principle 7; Powers of Attorney Act 1998 (Qld) sch 1, pt 1, principle
7; Re JD [2003] QGAAT 14, [35]; Re SD [2005] QGAAT 71, [39]; Queensland Aged and Disability Advocacy Inc., above n 24, 3.

33 Office of the Public Advocate interview NH9 (2014); Office of the Public Advocate, Queensland Civil and Administrative Tribunal
pre-interview questionnaire (2014); Queensland Aged and Disability Advocacy Inc., above n 24, 3; Queensland Advocacy
Incorporated, above n 24, 16.

34 Office of the Public Advocate, Queensland Civil and Administrative Tribunal pre-interview questionnaire (2014).

35 Office of the Public Advocate interviews 7GT, 7TZ (2014).

36 Office of the Public Advocate interviews 4DL, 7GT, 7TZ (2014).

37 Queensland Aged and Disability Advocacy Inc., above n 24, 3.

38 Office of the Public Advocate interview C2W (2014).

3% Queensland Advocacy Incorporated, above n 24, 4.

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 11



practice promote a supported decision-making approach; provide practical guidance on how to
support a person to make their own decisions; and outline expectations in terms of ensuring
people are supported to make their own decisions (to the greatest extent possible). QAl also
advocated for initiatives designed to ensure the successful implementation of the code of
practice e.g. ongoing training, compliance reporting and penalty provisions for non-
compliance.®®

The OPG also supported the development of guidelines and practical examples to improve the
understanding and application of the principles, and highlighted the importance of education
and access to support for decision makers. However, the OPG expressed concerns around the
enforcement of guidelines being embedded in legislation foreseeing potentially unintended
and undesirable consequences, for example deterring people from engaging with informal
decision-making.*!

2.3 Supported decision-making and
Queensland’s guardianship system

Although Queensland’s guardianship system is based on a substitute decision-making model,
Queensland legislation recognises the importance of decision-making support and imposes
certain obligations on decision-makers and others exercising powers under guardianship
legislation that are supportive of maintaining an adult’s decision-making autonomy. Refer to
Appendix Four for further information about the purpose, acknowledgements and principles of
the Guardianship and Administration Act.

Of all Australian jurisdictions, Queensland’s guardianship legislation has the most
comprehensive set of rights and principles. However, legislation also imposes limits to
supported decision-making*?

The Guardianship and Administration Act and Powers of Attorney Act impose some limits to
supported decision-making. However ultimately, despite requirements in relation to
recognising and taking into account a person’s views and wishes and providing them with
support to participate in decision-making, principle seven of the general principles also asserts
the obligation for a substitute decision-maker to make decisions that are consistent with the
person’s proper care and protection (colloquially, doing so is often referred to as making
decisions in the ‘best interests’ of the person).** Secondly, once a substitute decision-maker is
appointed for a matter, at law the adult does not have the authority to make and execute
decisions for that matter.**

Nevertheless it must be recognised that together the sentiments in the acknowledgements
section of the Guardianship and Administration Act, and the general principles of both the
Guardianship and Administration Act and Powers of Attorney Act go a long way toward
supporting a person’s decision-making autonomy, and arguably go much further than
comparable guardianship legislation in other jurisdictions.

40 |bid 4-5.

41 Office of the Public Guardian, Submission to Office of the Public Advocate via Advisory Group consultation process, 1 April 2016.
42 Victorian Law Reform Commission, Guardianship, Final Report No 24 (2012) 82.

3 See Re JD [2003] QGAAT 14.

4 Bergmann v DAW [2010] QCA 143 (11 June 2010) [35].
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3 Pressures on Queensland’s
guardianship system

As people with disability began to move out of institutions from the 1970s onwards, there
were new demands, including the need to negotiate access to a complex system of social
services. The “need was increasingly for brokers to negotiate access, advocates to demand
services, and agents to provide legal approvals for decisions”.* There was also a need for
accessible mechanisms for legally binding decisions to be made for people with impaired
decision-making capacity for issues such as accommodation, health care and finances because
in the absence of a legally appointed substitute decision-maker, decisions made by informal
decision-makers could not be legally recognised.*®

These changes coincided with the growing disability rights movement and the recognition of
people with disability as citizens with rights. As a result, the latter part of the twentieth
century saw significant reforms including guardianship legislation being enacted in each state
and territory throughout the 1980s and 1990s.

A number of systemic pressures, demographic trends and changes within society are
continuing to increase the demand for guardianship and administration, including
public guardianship and administration.

Many of the same pressures from decades ago, which provided the impetus for the
development of statutory schemes for guardianship, as well as new pressures in response to
changes in human services, are placing significant strain on the systems that were put in place
to address these issues. These emerging pressures have arisen as a result of the way in which
human and social services are structured, inclusive of disability, health and age care services,
which have always promoted the need for guardianship. Further demographic and societal
trends have put growing pressure on these services and on guardianship systems.

3.1 Health, disability and aged care services

People with impaired decision-making capacity access more support services than people with
other types of disability.*” Much of the pressure on the guardianship system stems from this,
and in particular from the need for people with disability, older people and people with mental
illness to negotiate access to multiple systems within a labyrinth of social services.

In turn, these services create their own pressures. First, there is a fragmented social service
system characterised by significant gaps and a lack of integration and coordination. Further,
many of these services have administrative requirements that inadvertently force people into
guardianship and/or administration.

4T Carney and D Tait, The Adult Guardianship Experiment: Tribunals and Popular Justice (Federation Press, 1997) 18.
46Shih-Ning Then, ‘Evolution and Innovation in Guardianship Laws: Assisted Decision-Making’ (2013) 35 Sydney Law Review 133,
138.

47 Australian Bureau of Statistics, 2012, Microdata: Disability, Ageing and Carers, CURF and Survey TableBuilder, Australia,

2009, Cat No. 4430.0.30.002, ABS, Canberra.
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3.1.1 Service gaps and a lack of integration and coordination

“Gaps in social service systems and the lack of a coordinated social service system
contribute significantly to the demand for guardianship”“®

As illustrated in Table 1, the support needs of around 48,000 Queenslanders with impaired
decision-making capacity who live in private households are not met, despite a large
proportion accessing services provided by government, non-government and private
organisations.

Table 1: Support needs of Queensland adults with impaired decision-making capacity living in
private households

48,000 (approx.) Queensland adults with impaired decision-making capacity do not have
their support needs met

28%  Only receive support from informal sources and do not have their support needs met
49%  Receive support from one sector and do not have their support needs met

19% Receive support from two sectors and do not have their support needs met

4% Receive support from three sectors and do not have their support needs met

5% Do not receive any support at all

Sources: Australian Bureau of Statistics, Microdata: Disability, Ageing and Carers, CURF and Survey TableBuilder, Cat No.
4430.0.30.002, 2012; Australian Bureau of Statistics, Population Projections, Australia, 2012 to 2101, Cat No. 3222.0, 2012.
Notes: The three sectors are government, non-government and private. The table figures do not include people with impaired
decision-making capacity who live in cared accommodation (e.g. in a group home, health establishment or institutional setting).
The degree to which a person’s support needs were met is based on the variable “Extent to which need for assistance met”. The
Queensland population has been projected to 2016 based on the Australian Bureau of Statistics Population Projections.

This not only suggests that the current combination of specialist interventions and mainstream
services fails to meet the support needs of people with impaired decision-making capacity, but
that there may be a paucity of services and numerous service gaps. This was recognised by a
number of stakeholders as a significant contributor to the demand for guardianship.
Interviewees spoke about service deficits (particularly in regional areas), service gaps, and the
people with impaired decision-making capacity who experience difficulties in accessing
support services i.e. ‘fall through the cracks’ of existing service systems.*

Unfortunately, people who ‘fall through the cracks’ are victims of an inequitable and
fragmented human services system. People are currently channelled into different service
systems primarily on the basis of their diagnosis, with many of these systems lacking the
sophistication to determine and provide an appropriate mix of services to adequately respond
to the needs of the person.

The type, quantity and quality of support services available to a person can differ from system
to system. This is the result of inflexible and narrowly defined service models that do not
prioritise the desired outcomes of the person or focus on building an effective mix of supports
to help them achieve their goals.

The shortfalls of these systems often lead to services being provided in an ad hoc manner that
does not address the causal factors underpinning the person’s circumstances. Further, the

48 Queensland Advocacy Incorporated, above n 24, 12.
4 Office of the Public Advocate interviews B9X, C2W, NH9 (2014).
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current approach centres more on impairment ‘type’ rather than a person’s experience of
their impairment. This approach will continue to exacerbate the exclusion and disadvantage
experienced by people with impaired decision-making capacity and other vulnerable
Queenslanders.

In addition, some people are excluded from service systems due to the rigid nature of service
models, eligibility criteria, policies and procedures. A more inclusive and outcomes-focussed
approach to the delivery of human services would generate increased opportunities for
improvement and integration within and across systems, thus enabling more appropriate
support to be provided to vulnerable Queenslanders.

Six out of the ten Tribunal members who were interviewed indicated that providing adults
with greater access to the social supports and services that they need could reduce the need
for guardianship and administration appointments. Only two members indicated that they felt
this would not be the case.*®

3.1.1.1 Need for case management/coordination

A significant gap in social services that is often filled by guardians, and to a lesser degree
administrators, is the need for case management and/or coordination of services. Case
management is needed to assist people with impaired decision-making capacity to navigate
the complex array of social services in a way that meets their needs and goals.

Almost three-quarters (73%) of respondents to the survey of public guardians indicated that
they sometimes informally act as a case manager for their clients, in addition to their role as
decision-maker.>! There is some evidence to suggest that trust officers may also informally act
as a case manager for their clients on occasion.*?

The increasing pressure on guardians to perform advocacy and case management roles in
addition to their decision-making role, and the lack of an integrated and coordinated social
services system, has flow on effects in that it may impact the timeliness in which decisions can
be made and/or the number of people for whom a public decision-maker can make decisions.

3.1.2 Living Longer Living Better reforms

The Living Longer Living Better aged care reforms have triggered numerous concerns about the
increased complexity of decisions for people entering residential aged care.

The Federal Government released the Living Longer Living Better aged care reform package on
20 April 2012, a 10-year plan to reshape aged care. The first tranche of reforms commenced in
2013. However, it was the 2014 changes that triggered particular concerns; these primarily
related to the increased complexity of decision-making (particularly for the financial aspects of
aged care placement decisions) and the resultant pressure placed on public trustees.>

50 Office of the Public Advocate, above n 34.

51 Office of the Public Advocate, Survey of Public Guardians (2014).

52 Office of the Public Advocate, Survey of Public Administrators (2014).

53 Australian Guardianship and Administration Council, Submission to the Department of Human Services, Discussion Paper —
National Aged Care Reforms, February 2015, 1.

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 15
D o U——



Since the commencement of the changes, public trustee agencies have had to undertake a
significant amount of work to ensure an understanding of the reforms themselves, as well as in
preparing to make actual decisions for individuals under the new scheme. This has also been
an issue for statutory guardians in that the complexity involved in assessing the financial
implications associated with accommodation decisions has often limited their ability to make
decisions in a timely manner.

Public guardians and administrators have reported having to obtain financial advice prior to
making decisions on behalf of their clients in order to understand the options that may be
available for an individual and in weighing up the appropriateness of options and the resultant
financial impacts that may arise from each option.

For example, standard decisions to be made prior to entering aged care now include choosing
between making Daily Accommodation Payments versus Refundable Accommodation Deposits
versus a combination of these; and the ways in which asset structuring can be used to enable a
more viable assessable financial position for the individual, as well as many other
considerations that were not anticipated prior to these recent reforms.

Further, the binding and specific nature of the agreements that must be entered into to accept
an aged care placement mean that if a person’s care needs change, or if a resident wishes to
move, a new contract is required and possibly a new raft of contract negotiations. If not
undertaken in a timely manner, or if there is no support to do so, it is possible that this may
result in people becoming stuck in overly restrictive arrangements. Conversely, insufficient
funds may preclude a person from accessing a ‘high care’ arrangement.

The Living Longer Living Better aged care reforms will continue to place considerable
pressure on Queensland’s guardianship and administration system.

This has and will continue to impact the guardianship system in multiple ways including:

e theincreased attractiveness of having the Public Guardian and/or Public Trustee
appointed to navigate the complex decisions (particularly financial decisions) relating to
residential aged care, particularly while there are a limited number of financial advisors
with sufficient knowledge and expertise of the reforms;

e areluctance of potential private guardians and/or administrators to undertake the role,
particularly in light of the potential financial and legal liability for decision-makers (thus an
increased likelihood of the Public Guardian and Public Trustee being appointed to facilitate
entry to aged care);

e greater time required for decision-making about aged care placements by the Public
Guardian and Public Trustee. This is partially underpinned by the issue of potential legal
liability, consumes greater agency resources and may inhibit timely decisions for the
person for whom the aged care placement decision is to be made, and for other people for
whom the guardian and/or administrator needs to make decisions; and

e the Public Guardian ceasing to make aged care placement decisions as the Statutory
Health Attorney of last resort. This may result in an increase in applications for a guardian,
particularly by hospital workers.>

54 bid 1-2.
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In circumstances whereby an aged care placement is being considered as an appropriate
transition plan to support a person’s move out of hospital (for example, after admission due to
age-related medical issues), there is a concerning trend toward hospital staff seeking the
appointment of a guardian and/or administrator to make the aged care placement decision
and thus facilitate the person’s discharge from hospital. This often occurs without consulting
the person in the course of submitting the application for appointment.

There is also an emerging policy position whereby aged care providers require people to have
a valid enduring power of attorney as a condition of entry. Ostensibly the reasoning for this is
to provide a safeguard by ensuring that all people seeking placement have a mechanism in
place to ensure decision-making continuity in respect of the person’s placement should their
capacity (especially for financial matters) become impaired. While making an enduring power
of attorney is arguably a positive obligation, the process can take time, which may impact a
person’s ability to secure an aged care placement. Further, once an enduring power of
attorney is in place, many services and facilities assume its immediate authority as opposed to
recognising that it may not take effect until the person lacks decision-making capacity.>®

“The concept of supported or informal decision-making appears to be completely
absent from the way in which providers operationalise the aged care reforms. There
are often family members who are able to assist their family member to make aged
care placement decisions and/or to make decisions on their behalf, but this appears

to no longer be deemed sufficient.”>®

As a result of the time required to create an enduring power of attorney or secure a
guardianship and/or administration appointment, there has been, and likely will continue to
be, an increasing number of applications for interim orders made to the Tribunal in relation to
residential aged care placements.”” This pressure on the guardianship system is compounded
by the unwillingness of aged care providers to offer interim placements.*®

One Tribunal member who was interviewed indicated that prior to these reforms, the Tribunal
would receive up to 10 applications for interim appointments every day. “At least half or 60%
of those are because someone is in hospital or is at home and can no longer remain safely at
home and insists that they need an interim order so that they can be placed in care.”* In those
situations, the Tribunal refused to make interim appointments as the matters could be
handled informally.®®

With the introduction of these reforms, the same Tribunal member indicated that this
approach (i.e. promoting the use of informal decision-making) will have to be re-thought
“because they may not be able to go into care informally.”®?

55 1bid.

56 1bid 2.

57 Office of the Public Advocate interview DXC (2014).

%8 Australian Guardianship and Administration Council, above n 53, 2.
%9 Office of the Public Advocate interview R6R (2014).

%0 |bid.

51 |bid.
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3.2 Administrative requirements of organisations

A person with impaired decision-making capacity cannot legally enter into agreements or
contracts.®? Many organisations will therefore seek a person with legal authority to enter into
an agreement or contract on behalf of a person with impaired decision-making capacity.

Alongside this issue is that of informal decision-makers and supporters wanting to
communicate or access information with third party organisations to support a person who
may have impaired decision-making capacity.

3.2.1 Privacy requirements and the need to access information

While privacy legislation is an important mechanism to safeguard the personal information of
Queenslanders, it can channel people into the guardianship system by inhibiting the informal
decision-making arrangements of people who may have impaired decision-making capacity. It
is representative of a risk averse culture within organisations, many of which are fearful of
legal liability.

The requirement of organisations for some form of ‘authority to act’ is a barrier to
informal decision-making and one of the drivers for guardianship and administration.

One of the most significant issues driving guardianship and administration appointments is the
requirement of third parties for a formal appointment before information will be provided or
dealings undertaken with a member of the person’s support network on their behalf. This has
been identified as the most commonly experienced barrier to informal decision-making.®3

The research indicated that the need to access information from, and/or provide information
to, organisations on behalf of a person who experiences difficulties with these activities often
leads to the appointment of a guardian and/or administrator.®*

The types of organisations that drive applications for guardianship and/or administration
include residential aged care providers, financial institutions (e.g. banks, insurance companies),
hospitals, a range of public utilities and service providers (e.g. telephone companies, electricity
companies, disability support providers, real estate agents), and government agencies.® Refer
to section 5.2 for further discussion about privacy legislation and requirements.

3.2.2 Other administrative requirements

The low cost and accessibility of the guardianship system make it an increasingly
attractive option for organisations to manage risk and ensure legal authority.%®

62 Bergmann v DAW [2010] QCA 143 (11 June 2010).

83 Office of the Public Advocate interviews B9X, DRN, 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 6K6, 7GT, 7TZ (2014); Queensland
Advocacy Incorporated, above n 24, 6.

64 Office of the Public Advocate, above n 34.

8 Office of the Public Advocate interviews FRY, GHP, HB5, HPK, JMF, KC8, K4R, MDZ, MXS (2014).

% D Tait and T Carney, ‘Too Much Access: The Case for Intermediate Options for Guardianship’ (1995) 30(4) Australian Journal of
Social Issues 445.
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Apart from accessing information, or communicating with a third party on a person’s behalf,
many service providers and other organisations will not take certain actions unless they have
the certainty of a guardianship and/or administration appointment. For example, hospitals will
often seek guardianship appointments in order to facilitate patient discharge processes, an
Aged Care Assessment Team (ACAT) assessment, and/or entry to an aged care facility. The use
of the guardianship system in this manner was a point of particular note that was made by
many stakeholders.%’

The demands of organisations for legal authority to act can be a preferred risk
management strategy®.

As discussed, the demand for guardianship and administration is increasingly driven by the
administrative requirements of residential aged care providers. In addition to aged care
providers often requiring that the person seeking to enter care must have either an enduring
power of attorney or a guardianship and/or administration order, many providers also call for
appointments to sanction internal processes, such as the approval of client support plans.®®

The overuse and misapplication of the guardianship system has a significant impact
on a person’s civil rights as a result of a determination of a lack of capacity and an
appointment of a substitute decision-maker.”®

Infringing a person’s rights for the purposes of seeking authority for organisational policies and
processes, such as approving disability or aged care support plans, is arguably a creep in the
scope of Parliament’s original intention for guardianship and administration. The Tribunal may
be indirectly compelled to make appointments in response to the policies and requirements of
organisations as a result of concern that, without an appointment, the needs of the person
may not be adequately met and/or their interests protected.”?

3.3 Societal and demographic trends

Various demographic, health and societal trends will also continue to impose pressure upon
the guardianship system.

3.3.1 Health

A number of health conditions can impair a person’s decision-making capacity. These include,
but are not limited to dementia, stroke, intellectual disability, acquired brain injury and mental
illness. Some of the people who experience these conditions may be subject to guardianship
and/or administration, and/or require access to other forms of support to assist with decision-
making. This is particularly relevant for those whose experience of these conditions is severe
and persistent.

67 Office of the Public Advocate interviews B9X, HB5, HPK, K4R, L5K (2014).

%8 Office of the Public Advocate interviews B9X, C2W, 5PJ (2014); Queensland Aged and Disability Advocacy Inc., above n 24, 2-3.
% Office of the Public Advocate interviews FRY, HB5, HPK, JMF, KC8, K4R, MDZ, MXS, QNC (2014).

70 Nina A Kohn, Jeremy A Blumenthal and Amy T Campbell, ‘Supported Decision-Making: A Viable Alternative to Guardianship?’
(2013) 117 Penn State Law Review 1111, 1117.

Y Guardianship and Administration Act 2000 (Qld) s 12(c).
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The prevalence of these conditions in Queensland is noteworthy:

e one in five Queenslanders experience a mental illness or substance use disorder in any
given year.”?

e half of all Queenslanders will be affected by mental iliness or substance use disorder
sometime during their life.”®

e justlessthan 1in 5 Queenslanders have a disability, with around 236,200 people (of all
ages) having a severe or profound disability.”

e more than one in twelve Queenslanders are affected by acquired brain injury.”®

e more than 11,000 Queenslanders acquire a brain injury each year. Of these 4,000 will
develop a serious disability.”®

e more than 9,000 Queenslanders are affected by stroke each year.””

e anestimated 61,321 Queenslanders are living with dementia.”

While only a small proportion of people who experience these conditions are subject to
guardianship and administration, the prevalence of some of these conditions is increasing. In
turn, the numbers of people who experience impaired decision-making capacity as a result of
these conditions is also likely to increase. For example, international literature recognises that
acquired brain injury is a leading and increasing cause of disability world-wide.” It is also
anticipated that the number of people with an acquired brain injury in Queensland will grow
each year as more people survive brain injuries sustained through accidents, stroke, assaults
and a range of other causes.

3.3.2 Ageing society

Arguably one of the most significant societal and demographic trends is Australia’s ageing

population, which was described by the House of Representatives Standing Committee on

Legal and Constitutional Affairs as “an inescapable demographic destiny” &

72 Queensland Mental Health Commission, Improving mental health and wellbeing: Queensland Mental Health, Drug and Alcohol
Strategic Plan 2014-2019 (9 October 2014) Queensland Mental Health Commission, 5 <http://www.gmhc.qld.gov.au/wp-
content/uploads/2014/10/QMHC-Mental-Health-Drug-and-Alcohol-Strategic-Plan-2014-2019_web.pdf>.

3 bid.

74 Queensland Government, Disability statistics (4 February 2015) Queensland Government
<https://www.qld.gov.au/disability/community/disability-statistics/>.

75 Australian Institute of Health and Welfare as cited in Queensland Government, Acquired brain injury: How common is ABI? (21
October 2014) <https://www.qld.gov.au/disability/community/acquired-brain-injury/>.

76 Queensland Health, Acquired Brian Injury Outreach Service (ABIOS): What is ABI? (12 September 2013) Queensland Health
<https://www.health.qld.gov.au/abios/asp/what_is_abi.asp>.

77 Stroke Association of Queensland, Stroke Association of Queensland Inc,.Givenow.com.au
<https://www.givenow.com.au/strokeassocqld>.

78 Deloitte Access Economics, Dementia Across Australia: 2011-2050 (9 September 2011) Alzheimer’s Australia 17
<https://fightdementia.org.au/research-and-publications/reports-and-publications/access-economics-reports>.

7 Brain Injury Australia, Submission No 371 to the Australian Government Productivity Commission, Disability Care and Support,
16 August 2010, 1.

80 House of Representatives Standing Committee on Legal and Constitutional Affairs, The Parliament of the Commonwealth of
Australia, Older people and the law (2007) vii.
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3.3.2.1 Dementia

The ageing population phenomenon will inevitably increase the prevalence of age-
related conditions, such as dementia, that can impair a person’s decision-making
capacity.

The National President of Alzheimer’s Australia commented that “dementia is without
question the single biggest health issue facing Australia in the 21° century” .® Forecasts by
Deloitte Access Economics estimate that, in the absence of new medications to treat
dementia, the prevalence of dementia in Queensland will be 73,470 in 2020 and will reach
215,272 by 2050.82

A diagnosis of dementia does not automatically imply that a person has impaired decision-
making capacity, however there is a likelihood that at some point in time, a person living with
dementia will experience difficulty in making some decisions and/or in managing their affairs.

3.3.2.2 Demand for health services

The ageing population will also impact the health system through increased demand for allied
health services; the management and treatment of age-related conditions and chronic
diseases; hospitalisations (illness, fall injuries etc.); and home-based supports.

Increasing interactions with the health system, particularly for people with dementia or those
who experience symptoms that may impact decision-making capacity, may generate demand
for guardianship and/or administration in two ways: a general increase in the number of
health, service provision and other decisions to be made for the person; and hospitals or other
service providers requiring authority to act (e.g. in relation to discharging patients).

3.3.2.3 Social isolation

It is estimated that approximately 20% of older Australians are socially isolated.®® Many older
Queenslanders are at high risk of social isolation® and are more likely to have low social
participation levels and an absence of informal support networks.

These issues, however, are not unique to older Queenslanders and can also be experienced by
people with disability, mental illness, acquired brain injury, or other conditions that may result
in impaired decision-making capacity. As seen in Table 2, various degrees of social isolation can
be experienced by people with impaired decision-making capacity.

81 |ta Buttrose, National President, Alzheimer’s Australia as cited in Deloitte Access Economics, above n 78, 7.

82 Deloitte Access Economics, above n 78, 17.

8 Andrew Beer, ‘Worse than Cigarettes and Drink: The Impact of Social Isolation on Older Australians’ 2013 in Communities,
Disability Services and Domestic and Family Violence Prevention Committee, Queensland Parliament, Inquiry into the adequacy of
existing financial protections for Queensland’s seniors (2015) 53.

8 Beyond Blue, Research projects: Social isolation in older adults (2015) Beyond Blue
<https://www.beyondblue.org.au/resources/research/research-projects/research-projects/social-isolation-in-older-people>.
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Table 2: Social participation of Queensland adults with impaired decision-making capacity living in
private households

93,000 (approx.) Queenslanders with impaired decision-making capacity living in private

households

54% Cannot leave their home as often as they would like

40% Go without any cultural or leisure activities

15% Go without any social participation away from their home

7% Have had no social contact in their own homes within the previous three months
2% Do not leave their home at all

Source: Australian Bureau of Statistics, Microdata: Disability, Ageing and Carers, CURF and Survey TableBuilder, Cat No.
4430.0.30.002, 2012; Australian Bureau of Statistics, Population Projections, Australia, 2012 to 2101, Cat No. 3222.0, 2012.
Notes: The table categories are not mutually exclusive. The table figures do not include people with impaired decision-making
capacity who live in cared accommodation (e.g. in a group home, health establishment or institutional setting). The Queensland
population has been projected to 2016 based on the Australian Bureau of Statistics Population Projections.

Support networks are an important safeguards for people with impaired decision-
making capacity and can alleviate the need for guardianship and administration.

“The absence of family, friendship or other caring or cooperative social relationships at any
stage of life, but particularly when people are least able to care for themselves, can have a
serious impact on personal wellbeing as well as on wider social cohesion.”®> When coupled
with the need for a decision to be made, it can also be a trigger for guardianship and
administration applications. Some people with impaired decision-making capacity do not have
access to people who can provide informal support for decision-making.

Social isolation is a key risk factor for abuse, neglect and exploitation.

In the final Annual Report of the Office of the Adult Guardian (prior to the establishment of the
OPG), the Adult Guardian commented that, “given the growing percentage of the aged
persons in our community with consequent capacity issues arising from diseases such as
Dementia, etc. there is always likely to be a need for the continued existence of a body such as
OAG to act as guardian of last resort for individuals who have no family or other support
network. In my time as Adult Guardian | have been constantly saddened by the number of
aged and infirm persons [particular those residing in nursing homes] who are identified as
having no family, friends or visitors particularly in the last years of their life.”%®

In 2015, the Communities, Disability Services and Domestic and Family Violence Prevention
Committee commented that “a coordinated response to social isolation requires a multi-
disciplinary response underpinned by a shared commitment and collaborative processes
across government agencies and community organisations”.®” The Committee placed
importance upon the inclusion of specific and measurable programs as part of future policies
and strategies.®

85 Australian Bureau of Statistics, Measures of Australia’s Progress 2010: Is life in Australia getting any better? Summary
Information, Cat No. 1370.0 (13 November 2013) Australian Bureau of Statistics, 7
<http://www.abs.gov.au/Ausstats/free.nsf/vwLookupSubject/1370.0~2010~MAP%20downloads%20(8)~13700_Sep2010_Brochur
e.pdf/$File/13700_Sep2010_Brochure.pdf>.

86 Office of the Adult Guardian, ‘Annual Report 2013-2014’ (2014) 7.

87 Communities, Disability Services and Domestic and Family Violence Prevention Committee, Queensland Parliament, Inquiry into
the adequacy of existing financial protections for Queensland’s seniors (2015) 58.

88 |bid.

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 22



In March 2016, the Queensland Government announced that it will develop a whole of
government strategy for seniors.® The strategy “will address concerns regarding social
isolation and active engagement and participation of older Queenslanders”® and is based on
the World Health Organisation’s Age-Friendly Cities and Age-Friendly World models.! Age-
friendly communities ensure that “people are free from age-related barriers that prevent their

participation and inclusion” %2

While older Queenslanders are expected to be the main beneficiaries of the age-friendly
approach, the Queensland Government has advised that it will benefit people of all ages.*®
Broader community participation, cohesion and inclusion strategies are needed to tackle the
varying degrees of social isolation experienced by many vulnerable members of the
community, including those with disability, mental illness, acquired brain injury and other
conditions. Such strategies will help mitigate risks to their wellbeing and interests, including
the risks of abuse, neglect, harm and exploitation.

3.3.2.4 Ageism

Unfortunately, there is a likelihood that ageism may also increase alongside the ageing
population. Ageism includes “negative or positive stereotypes, prejudice and/or discrimination
against (or to the advantage of) elderly people on the basis of their chronological age or on the
basis of a perception of them as being ‘old’ or ‘elderly’”.®* Research commissioned by the Age
Discrimination Commissioner found that ageism and age discrimination were widespread and
commonly experienced by older Australians. It also found that ageist attitudes were deeply
ingrained and evident in all aspects of Australian society.®®

Ageism has been described as “the underlying cause of abuse, mistreatment and exploitation
of older persons,”®® also known as elder abuse. Older people with a cognitive impairment or
impaired decision-making capacity are among the most vulnerable to elder abuse. Increasing
instances of elder abuse will continue to fuel applications for the appointment of guardians
and/or administrators, the appointment of public agencies as substitute decision-makers, and
requests for investigations into potential abuse, harm and/or exploitation by the OPG.

8 The Honourable Coralee O’Rourke, Minister for Disability Services, Minister for Seniors and Minister Assisting the Premier on
North Queensland, ‘Palaszczuk Govt takes action on protecting seniors from financial abuse’ (Media Statement, 1 March 2016).
%0 Queensland Government, Queensland Government Response to Communities, Disability Services and Domestic and Family
Violence Prevention Committee Report No. 2: Inquiry into the adequacy of existing financial protections for Queensland'’s seniors
(2016) 4.

%1 Department of Communities, Child Safety and Disability Services, Queensland: an age-friendly community (26 February 2016)
Queensland Government <https://www.communities.qld.gov.au/communityservices/seniors/queensland-an-age-friendly-
community>.

92 bid.

%3 |bid.

% versen, T.N., Larsen, L. & Solem, P.E. (2009). A conceptual analysis of ageism. Nordic Psychology, 61, 4-22 as cited in Townsville
Community Legal Service Inc., Submission No 1 to Communities, Disability Services and Domestic Violence Prevention Committee,
The adequacy of existing financial protections for Queensland Seniors, 8 May 2015, 7.

95 Australian Human Rights Commission, Fact or fiction? Stereotypes of older Australians Research Report 2013 (June 2013)
Australian Human Rights Commission <https://www.humanrights.gov.au/our-work/age-discrimination/publications/fact-or-
fiction-stereotypes-older-australians-research> as cited in Townsville Community Legal Service Inc., above n 94, 8.

% Townsville Community Legal Service Inc., above n 94, 6.
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3.3.2.5 Ageing carers

Australian Institute of Family Studies has reported that the number of parents aged over 65
years who are the primary carers of their adult son or daughter with disability has been
increasing.’” This trend will continue alongside the ageing population.®

When a parent carer is no longer able to care for, or support the decision-making of, their son
or daughter with disability, the person with disability may require guardianship and/or
administration to access the supports and services they require. This will result in applications
to the Tribunal and may also result in the appointment of a public decision-maker.*®

To mitigate the impact of ageing carers on the guardianship system, future planning should be
actively encouraged. This planning should include the preparation of enduring documents that
may be executed at a future point, if needed. This planning can be difficult to undertake,®
however may minimise the need for guardianship and/or administration.

3.3.3 Family structures and conflict

The increasing diversification and complexity of family structures, along with the prevalence of
family conflict, will continue to stimulate demand for guardianship and administration.
Changes in relationships and family structures (e.g. marriage separation and divorce, re-
marriage, blended or step-families) can alter a person’s informal support network, which as
this research shows, is a common trigger for guardianship and/or administration applications.

3.4 Impact on the current guardianship system

The challenges detailed above suggest a need for concern in relation to the sustainability of
the guardianship system in Queensland. There is an increasing number of applications for
guardianship and administration, which affects the workload of the Tribunal’s Human Rights
Division registry and the time taken for matters to be heard by the Tribunal. The system
pressures are also evident in the growing number of public appointments, the high caseload
within the Office of the Public Guardian (OPG), the number of public administration orders,
and the increasing number of allegations and complaints regarding the suspected abuse,
neglect or exploitation of people with impaired decision-making capacity received by the OPG.

3.4.1 Queensland Civil and Administrative Tribunal

The Tribunal is the gatekeeper of the guardianship system. It is responsible for decisions about
capacity, whether people will be made subject to guardianship and/or administration
appointments, whether less restrictive alternatives can be used and whether orders are
continued or revoked. The Tribunal is the front line response to the increasing demand for
guardianship and administration.

97 Lixia Qu, Ben Edwards and Matthew Gray, Ageing parents of carers of people with disability — Report October 2012, (2016)
Australian Institute of Family Studies <https://aifs.gov.au/publications/ageing-parent-carers-people-disability/1-introduction>.

%8 |bid; Office of the Public Advocate interview C2W (2014).

% Office of the Public Advocate interview FRY (2014).

100 Sepnate Community Affairs References Committee, Parliament of Australia, Disability and ageing: Lifelong planning for a better
future (2011) as cited in Lixia Qu, Ben Edwards and Matthew Gray, above n 97.
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The number of applications for guardianship and administration matters lodged with QCAT has

been steadily increasing. Around 10,400 guardianship and administration applications were
received by QCAT in 2014-15, a 16% increase on 2009-10 (9,002 lodgements).1% This growth
will almost certainly continue.

A dilution of the specialisation afforded by the Tribunal to guardianship and
administration matters may undermine the least restrictive principle and lead to
overly restrictive outcomes.

In recent years, the increasing pressure to manage growing demand and achieve cost

efficiencies may be gradually undermining the specialist nature of the Tribunal. Some of those

interviewed by the Office of the Public Advocate conveyed concern about the impact that
some efficiency measures have had upon the consideration and outcome of some
guardianship and administration matters. Concerns were centred on the reduction in the

number of members who preside over hearings from three members to one member and the

gradual loss of members with professional backgrounds. Those who raised the issue were
concerned that those changes have resulted in a deficit of the expertise needed to

appropriately consider matters, ensure a consistent approach by members, and make certain

that interventions are the least restrictive for the person at the centre of the application.®

3.4.2 Public Guardian

As at 30 June 2015, the OPG was guardian for over 2,300 Queensland adults.® The total
number of guardianship clients serviced by the OPG in the 2014-15 financial year was over
2,900. In that period, the OPG received 775 new appointments and closed 617 matters.%

In comparison to other States and Territories, Queensland has the highest number of
people subject to public guardianship.®

A large part of the 11% increase in OPG clients between 2013-14 and 2014-15 was attributed

by the OPG to new appointments resulting from the residential aged care reforms.1% The

Office also reported an increase in the proportion of appointments being interim in nature. A

large number of interim orders were for the purpose of residential aged care placements.’

Over the last five years, the number of new guardianship appointments each year has
consistently surpassed the cessation of appointments.1® As a result, the overall number of
Queenslanders subject to public guardianship continues to steadily increase.

101 Queensland Civil and Administrative Tribunal, ‘Annual Report 2010-2011’ (2011) 12; Queensland Civil and Administrative
Tribunal, ‘Annual Report 2014-2015’ (2015) 16.

102 Office of the Public Advocate interviews DXC, JMF, MDZ, MXS (2014).

103 Office of the Adult Guardian, above n 86, 20.

104 Office of the Public Guardian, ‘Annual Report 2014-2015’ (2015) 38.

105 Data current as at October 2015. Data was submitted to the Australian Guardianship and Administration Council by members

for their November 2015 meeting. Data for the Australian Capital Territory was not available.

106 Office of the Public Guardian, above n 104, 37.

107 |bid 38.

108 Office of the Adult Guardian, ‘Annual Report 2009-2010’ (2010) 8; Office of the Adult Guardian, ‘Annual Report 2010-2011’
(2011) 19; Office of the Adult Guardian, ‘Annual Report 2011-2012’ (2012) 18-19; Office of the Adult Guardian, ‘Annual Report
2012-2013’ (2013) 20-22; Office of the Adult Guardian, above n 86, 20; Office of the Public Guardian, above n 104, 38.
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“The Office of the Public Guardian is like the emergency ward of guardianship and
you need to be properly funded in order to do that work.”%®

Similarly to the demand for Tribunal services, there is a high likelihood that the demand for
public guardianship will increase as a result of the current and emerging pressures on the
guardianship system. In turn, this will impose additional resourcing pressures on the OPG.

Without additional funding, there is a risk that the OPG will become increasingly limited in its
ability to meet the growing demand for its services as the last resort substitute decision-maker
for people with impaired capacity. It may also be a barrier to the effective implementation of
guardianship legislation and upholding the rights of people with impaired capacity.

In the year ended 30 June 2015, almost all (92%) of guardianship appointments made to the
Public Guardian were matter specific, with the remaining 8% being plenary appointments.!°
Therefore, the majority of people who were subject to a guardianship order made to the
Public Guardian retained their legal authority for some types of matters.

3.4.3 Public Trustee

In 2014-15, the Public Trustee provided public administration services to 8,403 clients, which
represented a 14% increase over the past five years.’! While several hundred administration
appointments made to the Public Trustee conclude each year, the growth in new and
continued appointments has consistently exceeded the number of appointments that have
been ceased.!?

Queensland has the third highest number of public administration orders of all states
and territories.!3

The Public Trustee reported that the expected increase in demand for services “is the result of
the effect of the ‘Baby Boomer’ generation reaching retirement age. This generation controls
much larger and more complex asset structures than any previous generation and are
expected to live longer than previous generations. These factors will continue to drive an

increase in clients requiring assistance in managing their financial affairs”.1'4

In contrast to public guardianship appointments, almost all (96%) of the administration orders
made to the Public Trustee were plenary. Only 4% of orders were limited to particular types of
financial matters.'*® This means that the majority of people subject to an administration order
made to the Public Trustee had no legal authority for any financial matters.

109 Office of the Public Advocate interview DRN (2014).

110 Office of the Public Guardian, above n 104, 38.

111 The Public Trustee, ‘Annual Report 2009-2010’ (2010) 15; The Public Trustee, ‘Annual Report 2014-2015’ (2015) 8.

112 The Public Trustee of Queensland, ‘Annual Report 2010-2011’ (2011) 19; The Public Trustee of Queensland, ‘Annual Report
2011-2012’ (2012) 10; The Public Trustee of Queensland, ‘Annual Report 2012-2013’ (2013) 10; The Public Trustee of Queensland,
‘Annual Report 2013-2014’ (2014) 9; The Public Trustee of Queensland, ‘Annual Report 2014-2015’ (2015) 8; The Public Trustee,
Customised data request for the Office of the Public Advocate, 12 February 2016.

113 Data current as at October 2015. Data was submitted to the Australian Guardianship and Administration Council by members
for their November 2015 meeting.

114 The Public Trustee, ‘Annual Report 2013-2014’ (2014) 6.

115 The Public Trustee, Customised data request for the Office of the Public Advocate, 7 October 2014.
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3.5 Forthcoming systems change

3.5.1 National reforms in disability and aged care

Without changes to Queensland’s decision-making regime, the current trends will see the
demands on Queensland’s guardianship system continue to grow. In addition there are a
number of significant system reforms that will soon impact on, or in some cases are already
impacting, Queensland’s guardianship system.

3.5.1.1 National Disability Insurance Scheme

The NDIS will commence in Queensland in July 2016 as part of a phased implementation and
will be fully implemented by 30 June 2019. It is estimated that more than 90, 000
Queenslanders will be supported by the Scheme once it is fully implemented.*®

The NDIS will fundamentally change the way that disability services are delivered in
Queensland. It will replace the role of the State Government in the provision of
disability services.

Under the NDIS, eligible participants will receive funding on an individual basis to purchase
necessary and reasonable supports associated with their disability. Using a variety of
arrangements — either managing their allocated funding directly, having the agency manage it
on their behalf, having a broker/plan manager, or a combination of the above — people with
disability will decide what supports and services they need and will directly purchase those
supports and services.'’

This is a significant change to current service arrangements in Queensland where most
organisations (primarily not-for-profit non-government organisations) are ‘block-funded’ for
the provision of supports and services to eligible Queenslanders with disability. There is also a
significant amount of unmet need, with many Queenslanders who are currently eligible for
disability services not receiving supports and services because of a lack of available funds.

Not only will there be a significant increase in the number of Queenslanders accessing
supports and services for their disability, but Governments will no longer be purchasing
disability services. The primary relationship will be between the person with disability and the
provider of supports;® this relationship may be contractual in nature.

People with disability will also, however, have more choice and control about their disability
services — including deciding the services and supports that they need and the provider from
whom they purchase them.

116 Department of Communities, Child Safety and Disability Services, Our role (5 April 2016)
<https://www.communities.qld.gov.au/gateway/reform-and-renewal/disability-services/national-disability-insurance-scheme-in-
queensland/our-role>.

117 National Disability Insurance Scheme, ‘Managing your supports and NDIS funding’
<http://www.ndis.gov.au/sites/default/files/documents/managing_your_supports2.docx>.

118 National Disability Insurance Scheme, ‘Proposal for a National Disability Insurance Scheme Quality and Safeguarding
Framework: Consultation Paper’, 4.
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The NDIS is likely to have a significant impact on people with impaired decision-
making capacity and Queensland’s guardianship and administration system.

Data from the December 2015 quarterly NDIS report confirmed that 89% of NDIS participants
may have some form of cognitive impairment.!'® While the National Disability Insurance
Scheme Act 2013 (Cth) allows for a plan nominee to be appointed to act on behalf of the
participant in the preparation and review of the participant’s plan and the management of
funding and supports under the plan,'?° there is some confusion about how this scheme will
work with the state-based guardianship systems.

Currently NDIS nominees are appointed by the Chief Executive Officer of the National Disability
Insurance Agency (the ‘NDIA’). While the Chief Executive Officer must have regard to whether
the participant has a court-appointed decision-maker or a participant-appointed decision-
maker and any relevant views of a court-appointed decision-maker or a participant-appointed
decision-maker,'2! there continues to be a possibility that a nominee and a guardian could be
appointed for the same matters.

Anecdotal evidence suggests that state guardianship systems are being relied on in
place of the less restrictive alternative of NDIS nominees.

The anecdotal evidence from NDIS launch sites indicates that that very few (if any) nominees
have been appointed for participants. Instead, reliance is placed on state guardianship
systems. The current jurisdictions that have trial sites involving adults with disability (such as
Victoria, New South Wales and the Australian Capital Territory) have all reported a significant
increase in involvement in NDIS, either as advocates or guardians.??? For example, the New
South Wales Public Guardian reported that, “we are involved in the planning process for over
70 clients who are participants in the scheme. We attend meetings with our clients and the
NDIS planners, contribute to the planning and consent to the plans developed. We dedicate a
lot of time and energy to making sure our clients understand what is involved in being a
participant and that the plans developed reflect their goals, objectives and aspirations.”*%

The Victorian Office of the Public Advocate reported a significant increase in individual
advocacy with the commencement of the NDIS trial site in the Barwon region'?* and
anticipates that demand for advocacy “will be of increasing importance to people with
disability in the NDIS trial site and beyond given the new and greater opportunity participants
will have to exercise choice and control over the services they wish to access. Many of the
prospective participants and current participants have never had this opportunity, and
appropriate supports and advocacy options are required to ensure participants are interacting

119 National Disability Insurance Agency, Quarterly Report to COAG Disability Reform Council 31 December 2015 (2015) National
Disability Insurance Scheme, 56 <http://www.ndis.gov.au/sites/default/files/documents/Quarterly-Reports/Report-to-the-
Disability-Reform-Council-Q10-1.pdf>. Data excludes NDIS participants from South Australia (as they are under 18 years of age)
and includes NDIS participants with a primary disability of autism and related disorders, cerebral palsy, developmental delay,
down syndrome, global developmental delay, intellectual disability, psychosocial disability, ‘other intellectual/learning’ and ‘other
neurological’. Deafness/hearing loss, multiple sclerosis, ‘other physical’ and ‘other sensory/speech’ were not included in the group
of primary disabilities which may lead to cognitive impairment.

120 National Disability Insurance Act 2013 (Cth) s 78(2).

121 National Disability Insurance Scheme (Nominee) Rules 2013 (Cth) rr 3.14(b)(iii), 3.14(b)(v)(C).

122 New South Wales Public Guardian, ‘Public Guardian Advocacy Report 2014’ (2014) 8; Public Advocate of the ACT, ‘Annual
Report 2013-14’ (2014) 23; Office of the Public Advocate (Victoria), ‘Annual Report 2013-14’ (2014) 19.

123 New South Wales Public Guardian, above n 122, 8.

124 Office of the Public Advocate (Victoria), above n 122, 19.
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with the NDIS in a way that promotes their inclusion.”'?® It is the view of the Victorian Office of
the Public Advocate that “the NDIS planning process is extremely difficult to navigate for
people with cognitive impairment, unless they have either advocacy or guardianship
support”.1? [t is anticipated that the provision of advocacy services in relation to accessing the
NDIS will mitigate any significant increase in the demand for guardianship.'?’

The Public Advocate in the Australian Capital Territory reported that the agency supported 29
clients to access the NDIS in the last 12 months, which placed additional demands on
resources. It was estimated that an additional 60 clients will require similar support in the
coming year.?®

Support and advocacy will be needed for many Queenslanders with impaired
decision-making capacity to access the NDIS. The absence of support and/or advocacy
may result in an influx of applications to the Tribunal for the appointment of
guardians and administrators.

With the lack of other less restrictive alternatives with appropriate safeguards, it seems likely
that tribunals may be minded to appoint guardians and administrators for people with
impaired decision-making capacity.?

It also seems that the involvement of guardians may assist NDIS participants to achieve the
best possible outcomes in terms of levels of funding and activating their plans to access
services. The New South Wales Public Guardian reported that “Every plan we’ve consented to
has resulted in clients receiving equal or greater funding than they had before and we have
seen positive outcomes and improvements in people’s lives.”13°

It is a concern that the appointment of the Public Guardian may become an attractive
option for securing NDIS participation and the appointment of the Public Trustee to
negotiate and provide formal authority for service contracts.

The NDIS may also increase the breadth of some guardianship appointments, resulting in
people losing their legal capacity for a wider range of matters. Anecdotal evidence from
interstate trial sites suggests that in order to effectively access the scheme, many people
require guardianship for health matters, in addition to service provision and/or
accommodation matters.

Once granted participant status in the NDIS, there are ongoing decisions to be made, for
example, reviewing and finalising contract documents, selecting service providers and
managing the financial aspects of the NDIS package. This may extend the period of
guardianship and administration for some people and notably increase the number of
decisions to be made by guardians and administrators. In addition, it is likely to intensify
pressure on guardians to act as advocates and case managers in addition to decision-makers.

125 Office of the Public Advocate (Victoria), ‘Guardianship and the National Disability Insurance Scheme’ (2015) 12.
126 Office of the Public Advocate (Victoria), ‘Annual Report 2014-15’ (2015) 10.

127 Office of the Public Advocate (Victoria), above n 125, 12.

128 pyblic Advocate of the ACT, ‘Annual Report 2014-15’ (2015) 38.

129 For example see the decision of the NSW Civil and Administrative Tribunal in KCG [2014] NSWCATGD 7 [67-68].
130 New South Wales Public Guardian, above n 122, 8.
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This issue is recognised by the Victorian Office of the Public Advocate who commented that
“the NDIS process is also problematic at the implementation stage when a person is required
to choose service providers. Despite plans being completed for all participants with whom OPA
was involved in mid-2014, in many instances implementation of those plans is yet to occur and
issues around consent, the role of support coordinators and the intersection with providers
remain to be resolved” 3!

There is no doubt that the NDIS will bring significant benefits to the lives of people with
disability. However it is important that the most appropriate and least restrictive mechanisms
are used to support people with disability gain access to the NDIS and the planning process.
Guardianship and administration may not always be the least restrictive way to achieve this.

There is potential for the NDIS to have an enormous impact on the guardianship
system in terms of demand, timeliness of decision-making, and the ways in which
public substitute decision-makers perform their role.

Further, the extent to which decision-making support and individual capacity building will be
provided under the NDIS is unclear. Failure of the NDIA to fund decision-making support via
participant plans may impact the ability of some people to make their own decisions in the
least restrictive manner. In turn, this could be a missed opportunity to prevent and/or
minimise the need for guardianship and administration.

Supporting a person with impaired decision-making capacity to make their own decisions in as
many aspects of life as possible can be a time consuming process. At present, particularly in
accommodation services, supporting people to make their own choices and decisions is often
part of the daily support provided under a support package. Under the NDIS, however, all the
supports and services provided to a person will need to be identified, assessed and costed
during the construction and evaluation of participant plans.

The NDIA will only fund supports, services and activities that are included in participant plans.
It is therefore important that activities such as the provision of decision-making support are
included in those plans. Failing to account for the cost of supporting a person to make their
own choices may result in service and support practices that seek to hasten activities and
decisions to achieve completion and, in doing so, potentially disregard the person’s
preferences. This approach would undermine the principles of ‘choice and control’, potentially
override personal autonomy, and may fail to seize opportunities to develop a person’s
decision-making ability.

Securing sufficient support for decision-making for a person will therefore depend on the
degree to which participants (potential and accepted), nominated support people and NDIA
Planners are aware of and understand the participant’s specific decision-making needs. It will
also depend on the inclusion of such supports in participant plans as ones which are
‘reasonable and necessary’ for the social and economic participation of the person in their
community.

The full impact of the NDIS on Queensland’s guardianship system will not start being realised
until the implementation of the scheme commences in 2016.

131 Office of the Public Advocate (Victoria), above n 126, 10.
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3.5.1.2 Living Longer Living Better (My Aged Care) reforms

From July 2015, home care packages funded by the federal government commenced delivery
via a consumer directed care model. Consumer directed care affords individuals greater choice
and control in relation to the design and delivery of the services they receive.'*?

Under the consumer directed model of care, eligible people will receive funding on an
individual basis to purchase the home care supports and services they require.’3® Akin to the
NDIS, the primary relationship will be between the older person and the provider of supports.

The latest tranche of aged care reforms is expected to impact Queensland’s
guardianship system in a similar manner to the NDIS.

Due to the prevalence of dementia and other age-related conditions that can impair a person’s
cognition, many people may find the new service model difficult to understand and navigate.
Further, they might experience difficulty in making and actioning decisions in relation to their
home care package.

Older people are at greater risk of social isolation'* and are therefore less likely to have
informal support networks. For many people, this coupled with declining cognition and the
need to purchase home care supports, may stimulate demand for public guardianship and
administration appointments. It may also channel people into the residential aged care
system.

3.5.2 State reform of the mental health system

In September 2015, the Queensland government introduced the Mental Health Bill 2015 into
Queensland parliament. The Bill has been debated in Parliament and was passed on 18
February 2016. The new Mental Health Act 2016 will repeal the Mental Health Act 2000,
which currently provides for the involuntary assessment and treatment of people with a
mental illness.™*

Although the Mental Health Act 2016 has been passed, it is yet to commence. The
commencement date is likely to be set sometime in 2016.

The Mental Health Act 2016 introduces the concept of the ‘less restrictive way’,**® which seeks
to replace the current processes for making and reviewing ‘treatment authorities’ (previously
known as involuntary treatment orders). The Act makes it clear that, if a less restrictive way
exists, it should be implemented instead of resorting to an order of involuntary treatment.**’

132 Department of Social Services, Australian Government, Consumer Directed Care (CDC) (July 2015) My Aged Care
<http://www.myagedcare.gov.au/aged-care-services/home-care-packages/consumer-directed-care-cdc>.

133 jCareHealth, Changes underway for home care sector, Telstra Health <http://www.icarehealth.com.au/blog/changes-underway-
for-home-care-sector/>.

134 Beyond Blue, above n 84.

135 Queensland, Parliamentary Debates, Legislative Assembly, 17 September 2015, 2003 — 2006 (Cameron Dick).

136 Mental Health Act 2016 (Qld) s 13.

137 |bid s 15, ch 2.
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There are consequential policy tensions between the Mental Health Act 2016 and
existing guardianship legislation.

The less restrictive way includes obtaining consent from the personal guardian of a person to
receive treatment and care for that person’s mental illness.'*® The less restrictive way will
therefore rely heavily upon the guardianship system with a corresponding impact on its
resources.

This represents a significant policy change to the guardianship system in Queensland, which
has been primarily a protective one focused on making decisions to ensure the proper care
and protection of adults who lack capacity to make decisions about certain matters for
themselves. It has not been designed to restrict the rights and liberties of people with mental
illness who may be consistently objecting to treatment and require treatment or detention
against their will to protect themselves and/or the community.

Parliament’s endorsement of the Mental Health Act 2016 is likely to introduce new
pressures on the guardianship system, particularly for QCAT and the OPG.

There is likely to be an increase in applications to QCAT for appointments of guardians as well
as existing appointments to be expanded to include additional types of matters, such as health
care or legal matters. This would likely result in a commensurate increase in the number of
appointments that QCAT may make. There may also be an increase in the number of hearings
that QCAT conducts, to the extent that direction may be sought from the Tribunal in seeking
recognition for enduring powers of attorney or making applications for directions.

This may further increase the number of people with general enquiries or those seeking
assistance to navigate the guardianship system. This affects not only QCAT and the Public
Guardian, both of which already receive a significant number of enquiries, but also other
government departments and community organisations/legal centres that presently provide
assistance to those people.

The reliance of the Mental Health Act on guardianship will radically expand the
decision-making role of guardians and attorneys in the mental health system.

Enacting the Mental Health Act 2016 will trigger an urgent and critical need for greater
education for those who will need to understand mental health treatment. This will be
essential for attorneys, guardians and nominated support people to enable them to
understand and navigate the system.

3.6 Sustainability of the current system

The pressures on Queensland’s guardianship system have been building over recent years and,
along with recent federal reforms to disability and aged care services, are likely to have a
significantly greater impact in coming years. This brings into question the ongoing
sustainability of the guardianship system in its current form.

138 |bid s 13(1)(c).
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The sustainability of the guardianship system must be considered across a number of realms:

e the ongoing appropriateness of guardianship and administration in light of the national
and international trends relating to supported decision-making and rights protection;

e the financial sustainability of the current guardianship system; and

e the appropriateness of the guardianship system bearing the cost for shortcomings in other
human service systems.

In the foreseeable future, it is highly likely that there will always be some level of need for
substitute decision-making, particularly for people who experience profound disability or
cognitive impairment. Whether the current level of reliance on guardianship and
administration is needed and whether there might be other less restrictive ways to support a
person with impaired decision-making capacity to make decisions is, however, worth
considering in Queensland. In accordance with this, there exists opportunities to introduce
changes that may better uphold the purpose of Queensland’s guardianship legislation.

3.6.1 Strengthening legislation and practice

Greater guidance must be provided to better enable the implementation of general
human rights principles under guardianship legislation.

Aside from the need for general awareness and the provision of practical guidance, as
evidenced by this research, decision-makers also require assistance dealing with some of the
inherent tensions or contradictions in the legislation. The most significant tension is between a
rights-based approach and an approach consistent with ensuring proper care and protection.

3.6.1.1 Proper care and protection vs rights and autonomy

While it is important to ensure that people with impaired decision-making capacity are
protected from abuse, neglect and exploitation, and that their support needs are met in a way
that ensures their optimal mental, physical and social wellbeing, the potentially subjective
nature of making decisions in accordance with a proper care and protection approach has not
always delivered this outcome.

In some ways, poor outcomes resulting from this approach can be attributed to the history of
the parens patriae jurisdiction. It is a jurisdiction that was principally guided by its paternalistic
exercise with respect to children, and the state’s increasingly interventionist role in this
regard.’®® It is, by its nature, a risk averse approach that, arguably, may well have a higher
threshold than a ‘best interests’ approach to decision-making.

Any person or entity performing a function or exercising power under the Guardianship and
Administration Act or Powers of Attorney Act “must do so in a way consistent with the adult’s
proper care and protection”.* Specifically in relation to health care matters, legislation
requires that decisions are made in the best interests of the person.!*! The concepts of ‘best
interests’ and ‘proper care and protection’ are often blurred, particularly in light of

139 Re Eve 31 DLR (4th) per Forest J [1986].
140 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1 s 7(5).
141 |bid sch 1, pt 2 s 12(1).
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contemporary discourse and case law that suggests that the ‘best interests’ approach includes
the examination of medical, psychological and social circumstances, as well as the views of the
person for whom a decision is being made.'#?

The tendency to conflate the application of a proper care and protection approach to decision-
making with best interests suggests a need for better differentiation. For example, while
‘proper care and protection’ may rightly rely upon good medical practice or other evidence-
based judgement, such evidence may be need to be accorded greater weight than the
particular views, wishes and needs of the person.'*® By contrast, in some circumstances, it may
be that the person’s ‘best interests’ are served by supporting a decision that is consistent with
their wishes in order to have them bear the consequences of putting that decision into effect.
This may, however, present a conflict for an appointed substitute decision-maker in that the
level of risk could be considered unacceptable if decisions need to be made in a way that is
consistent with the person’s proper care and protection.

It can potentially be argued that a ‘proper care and protection’ approach might be more
objective than a ‘best interests’ approach given that in some areas of decision-making (e.g.
health), evidence and/or recognised good practice may exist to guide the decision that needs
to be made. As previously stated, however, the way in which this approach is operationalised
often sees it conflated with ‘best interests’ and applied in an unsystematic way without any
unpacking of relevant considerations, including the values and principles applied in the
decision-making process. Professor lan Kennedy has commented that:

“The best interests approach of family law allows the courts to atomise the law, to
claim that each case depends on its own facts. The court can then respond
intuitively to each case while seeking to legitimate its conclusion by asserting that
it is derived from the general principle contained in the best interests formula. In
fact, of course, there is no general principle other than the empty rhetoric of best
interests; or rather, there is some principle (or principles) but the court is not
telling. Obviously, the court must be following some principles, otherwise a toss of
a coin could decide cases. But these principles, which serve as pointers to what
amounts to the best interests, are not articulated by the court. Only the conclusion
is set out. The opportunity for reasoned analysis and scrutiny is lost.”*4*

Without careful guidance, education, training and advice, however a rights-based approach
could be similarly fraught. The kind of cultural change that is needed will be difficult to achieve
without a holistic strategy. In the House of Lords’ review of the United Kingdom’s Mental
Capacity Act 2005 it was found that while this Act was mostly held in high regard, it suffered
from a lack of awareness and a lack of understanding. The House of Lords Select Committee
commented that “the prevailing cultures of paternalism (in health) and risk-aversion (in social
care) have prevented the Act from becoming widely known or embedded. The empowering
ethos has not been delivered. The rights conferred by the Act have not been widely realised.
The duties imposed by the Act are not widely followed.”*%®

142 Ben White, Fiona McDonald and Lindy Willmott, Health Law in Australia (Thomason Reuters, second edition, 2014) 247-252.
143 House of Lords Select Committee (United Kingdom) on the Mental Capacity Act 2005, Mental Capacity Act 2005: Post-
Legislative Scrutiny, House of Lords Paper 139 (2014).

144 1an Kennedy ‘Patients, Doctors and Human Rights’ as cited in Robert Blackburn and John Taylor (eds), Human Rights for the
1990s: Legal, Political and Ethical Issues (Mansell, London, 1991).

145 House of Lords Select Committee (United Kingdom) on the Mental Capacity Act 2005, above n 143, 6.
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To mitigate against this, supporters and other decision-makers must be provided with clear
legislative and non-legislative guidance about how to apply a rights-based approach, including
how to evaluate and weigh different considerations such as dignity of risk. In addition to
statutory guidance, formal guidelines or codes of practice that support the relevant legislation
should also be developed to provide practical guidance to decision-makers in implementing a
rights-based approach.

3.6.1.2 Promoting consistency of practice

As with most systems of support, particularly those involving a myriad of individuals and
entities for its operation, the interpretation and application of Queensland’s guardianship
legislation is often inconsistent.

In the United Kingdom, the Mental Capacity Act 2005 (UK) is accompanied by a Code of
Practice. The United Kingdom’s Code of Practice*® describes in plain language (with case
studies and examples) how this Act should work in practice, providing guidance to those who
make decisions under the Act. In particular, guidance is provided on how to apply the statutory
principles. For example, in relation to principle 2 under the Mental Capacity Act 2005, which
states that “a person is not to be treated as unable to make a decision unless all practicable
steps to help him to do so have been taken without success”, the Code of Practice suggests
numerous practical ways in which a person can be supported, including:

e using different forms of communication (e.g. non-verbal communication);

e providing information in a more relevant and accessible form (e.g. use different formats,
only include relevant information);

e making the person feel at ease (e.g. time of day, location, circumstances);

e treating a medical condition that may impact the ability of the person to make a decision;
and

e providing programs to improve a person’s decision-making capacity (e.g. helping a person
learn decision-making skills).”

In a review of the Mental Capacity Act 2005 (UK) by the House of Lords Select Committee, it
was found that while the Code was seen to be valuable resource, it also needed to be part of a
broader awareness strategy, targeting a wide range of audiences “ranging from medical
practitioners to local authorities, legal professionals, families, carers and people who may lack
capacity.”14®

Arguably such a comprehensive strategy is also needed in Queensland and should comprise
both formal mechanisms (such as a Code of Practice) as well as targeted information made
readily available to those who regularly make decisions and implement Queensland’s
guardianship legislation including private and public guardians and administrators, attorneys
and health professionals.

146 Mental Capacity Act 2005 (UK) ss 42-43; Department for Constitutional Affairs (United Kingdom), Mental Capacity Act 2005
Code of Practice (2007).

147 Department for Constitutional Affairs (United Kingdom), above n 146, 22, 29.

148 House of Lords Select Committee (United Kingdom) on the Mental Capacity Act 2005, above n 143, 63.
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4 Recommendations

Recommendation 1: The Queensland Government review and amend the explanatory sections
and principles of the Guardianship and Administration Act to align with contemporary
understandings of decision-making support. Consideration should be given to:

e introducing positive obligations in relation to decision-making and the provision of
support to enable people to participation in decision-making about their own lives to the
greatest extent possible; and

e ensuring that the guardianship system is only called upon after all other practical steps to
support the person making their own decisions have been exhausted.

Recommendation 2: In support of recommendation 1, the Queensland Government should
adopt the QLRC recommendation to amend the Guardianship and Administration Act to
expressly require that the explanatory sections and principles of the Act must be applied by all
persons and entities and not just by those performing a function or exercising a power under
the Act.

Recommendation 3: The Queensland Government and relevant statutory agencies design and
implement strategies to enhance awareness of the purpose, principles and philosophy of
Queensland’s guardianship legislation among the community, but particularly among those in
the community who may be likely to experience, or support someone who may experience,
impaired decision-making capacity. Specific strategies should target:

e people with impaired decision-making capacity to ensure they are informed about their
rights and know where to obtain support to exercise their rights;

e those who exercise a power or perform a function under guardianship legislation; and

e the relevant entities and organisations in the community, government and private sector.
Community-based strategies should be educative and delivered in a manner that would
not discourage individuals from providing decision-making support or becoming an
informal decision-maker, attorney, guardian or administrator.

Recommendation 4: The Queensland Government introduce guidelines or a Code of Practice
(or equivalent) to underpin the Guardianship and Administration Act and the Powers of
Attorney Act. Such a resource should describe in plain language how the legislation works, in
particular the underlying principles and how they should be implemented, and provide
examples to promote greater consistency of practice. The document/s should be developed in
conjunction with individuals and entities with relevant expertise, and not be limited to those
working within government.

Recommendation 5: In the process of designing and implementing any future reforms that
may impact people with, or at risk of experiencing, impaired decision-making capacity, the
Queensland Government should ensure consideration for existing pressures on, as well as any
inadvertent implications that may impact, the sustainability of the guardianship system.
Appropriate strategies should be developed to mitigate any identified risks and/or impacts on
the guardianship system.
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Part B: Enhancing the current system

5 Informal decision-making

Under Queensland’s guardianship legislation, an informal decision-maker is a person who is
not a formally appointed substitute decision-maker, but who makes decisions on behalf of a
person who may have impaired decision-making capacity for a matter. The role of informal
decision-maker is often undertaken by a member of a person’s support network.

Many informal decision-makers provide unpaid care for their family member or friend and
assume their role by virtue of necessity. They also commonly have an intimate understanding
of the person for whom they care, including their likes and dislikes, views and wishes, support
needs, aspirations, concerns and relationships with other people.'#®

Many people probably engage in informal decision-making without any awareness of the
legislative recognition that it has under Queensland’s guardianship legislation. In many ways
this is a positive thing.

Informal decision-making is a practice that can prevent people from needing to
interact with the formal aspects of the guardianship and administration system.

Many decisions are, and in theory could be, made by an informal decision-maker without the
need for the appointment of a guardian, administrator or attorney. As such, informal decision-
making is consistent with the least restrictive approach to a person’s rights and potentially a
useful mechanism to mitigate the growing demand for guardianship and administration.

The extent to which informal decision-making is undertaken was not something that this
research explored. However, the extent to which the legislative mechanisms that support
informal decision-making in Queensland’s guardianship legislation are used, and any barriers
to informal decision-making, were considered.

5.1 Queensland’s guardianship system

The Guardianship and Administration Act recognises that decisions for a person can be made
informally by their existing support network,**® which may include members of the person’s
family, close friends, and other people recognised by the Tribunal as providers of support to
the person.

Apart from the general principles,’® and provision for the Tribunal to ratify or approve a
decision of an informal decision-maker,'* there is no legislative framework for informal
decision-making in Queensland’s guardianship legislation.

149 Carers Queensland Inc., above n 24, 5.

150 Guardianship and Administration Act 2000 (Qld) s 9(2)(a).
151 |bid s 11(1).

152 |bid s 154(1).
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Consistent with the principle of the least restrictive approach and providing support for
decision-making, it could be inferred that informal decision-makers are obliged to support a
person to participate in the decision-making process and undertake decision-making on behalf
of that person to the minimum extent necessary. Yet despite these obligations, which are
consistent with other decision-making mechanisms in Queensland’s guardianship legislation,
informal decision-making generally represents a form of substituted decision-making.

5.1.1 Ratification of decisions made by informal decision-
makers

In support of informal decision-making, the Guardianship and Administration Act provides
QCAT with the power to ratify a decision of, or approve a proposed use of power by, an
informal decision-maker.*® The evidence gathered for this research indicated that such orders
are not often sought.’®

Ratification of informal decisions is a legal mechanism that supports informal
decision-making, however it seems to do little to address the barrier associated with
third-party organisations not accepting informal decision-making.

The circumstances in which the ratification of a decision may be pursued are likely to be
limited. In terms of personal decisions, ratification may be sought to prove that past decisions
made by an informal decision-maker were appropriate i.e. to legitimise past decisions that
were made informally or legitimise an existing informal decision-making arrangement and/or
to provide protection from personal liability for informal decision-makers.

It is not surprising that this authorisation mechanism is not commonly used. There are risks
associated with, and barriers to, organisations accepting or actioning a decision made by an
informal decision-maker prior to ratification by the Tribunal.

While this research did not specifically explore the frequency or situations in which ratification
is sought, it is reasonable to assume that there is likely to be low awareness about the
ratification mechanism among professionals and the community.

5.2 Barriers to informal decision-making

Informal decision-making occurs for many people, and it is when these arrangements break
down or are impeded that people often come in contact with the guardianship system.® This
can occur due to a sudden change in the person’s situation due to, for example, an admission
to hospital, a formal diagnosis of dementia, relationship breakdown, a need for residential
aged care, or a change in the person’s financial situation, such as an inheritance.’®® In such
circumstances, an application may be made to the Tribunal for a guardian and/or
administrator, often prompted by others who become involved in the person’s life.

153 |bid s 154(1); Office of the Public Advocate interview JMH (2014).

154 Office of the Public Advocate interview HPK; Queensland Civil and Administrative Tribunal, Customised data request for the
Office of the Public Advocate, 20 January 2016.

155 Office of the Public Advocate interviews B9X, DXC, FRY, GHP, HB5, HPK, JMF, KC8, K4R, L5K, MDZ, MXS (2014); Queensland
Aged and Disability Advocacy Inc., above n 24, 2; Mr and Mrs Semple, Submission No 8 to Office of the Public Advocate, Decision-
making support in Queensland's guardianship system: An Issues Paper, 1 April 2015.

156 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 6K6, 7TZ, 7TZ (2014).
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The most significant barrier to the practice of informal decision-making, as identified by the
research, is the lack of recognition of informal decision-making by third party organisations.
There appear to be three primary determinants that underpin this issue: privacy legislation;
legal and fiduciary responsibilities; and organisational policies and practices.

The Privacy Act 1998 (Cth) and the Information Privacy Act 2009 (Qld) regulate the use, storage
and disclosure of personal information about individuals.'> They provide a level of confidence
that third-party organisations will appropriately handle and communicate sensitive and
personal information. When applied diligently, privacy legislation imposes limits on the
information that can be shared with third party organisations without having obtained consent
from the person who is the subject of that information or without having some other form of
authority (e.g. a Tribunal order) to act on behalf of the person.

However, it also constrains informal decision-making arrangements and is a conduit for formal
substitute decision-making interventions. The research identified that the most commonly
experienced barrier to informal decision-making is accessing information from, and/or
providing information to, organisations on behalf of a person who experienced difficulty with
such activities.*8

Some organisations and institutions have legal, regulatory and fiduciary obligations that may
also inhibit the extent to which informal decision-making is considered acceptable. In this
context, organisations may require legal and commercial certainty through agreements or
contracts. As a person with impaired decision-making capacity for a matter cannot legally
enter into agreements or contracts in respect of that matter,*° organisations will seek to
ensure that any person entering into an agreement or contract on behalf of that person has
appropriate legal authority to do so.

The third form of causation involves administrative requirements of organisations that are not
required by law, but instead reflect a policy and/or risk mitigation directive. Residential aged
care providers were identified through the research as organisations that commonly do not
recognise informal decision-making and can have excessive administrative requirements.*°
Unfortunately, there is little incentive and/or insufficient commercial benefit for many
organisations to change their current practices.'®!

In practice, the informal decision-making provisions in Queensland’s guardianship
legislation are outweighed by legislative requirements and the desire of many
organisations to minimise risk.

The failure of organisations to accept informal decision-making is a long-standing issue. In
2010, the QLRC reported that “the authority of an adult’s informal decision-makers is not
always recognised by service providers, medical practitioners and others who provide services
to the adult”.1¢?

157 Office of the Australian Information Commissioner, The Privacy Act, Office of the Australian Information Commissioner
<http://www.oaic.gov.au/privacy/privacy-act/the-privacy-act>.

158 Office of the Public Advocate interviews B9X, DRN, HPK, JMF, KC8, K4R, MDZ, MXS (2014); Queensland Advocacy Incorporated,
above n 24, 6.

159 Bergmann v DAW [2010] QCA 143 (11 June 2010).

160 Office of the Public Advocate interviews FRY, HB5, KC8, K4R, MDZ, MXS (2014).

161 Office of the Public Advocate interview DRN (2014).

162 Queensland Law Reform Commission, above n 10, vol 3, 13 [14.38-14.39].
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The Victorian Law Reform Commission (VLRC) reported that the “growing concern with risk
management throughout the community is challenging the utility of informal decision
making” .53 These situations are often also exacerbated by a power imbalance between the
service provider and the people accessing services.

The refusal of organisations to recognise the authority of informal decision-makers
can have a significant effect on families who have routinely relied on informal
decision-making.1%4

The refusal of informal decision-making by third party organisations can elevate the risk that
the needs of the person who may have impaired decision-making capacity will not be met,%°
and thus create a need for the appointment of a guardian or administrator despite informal
decision-making having worked well until that point. As a result, some family members
welcome a guardianship and/or administration appointment as it removes some of the
impediments to their family member receiving the care and support that they require.6®

5.3 Enabling informal decision-making

Arguably, better enabling informal decision-making could mitigate some of the demand for
administration and to a lesser extent, guardianship. Some of the barriers may be addressed by
legislative change and others may require the attention of policy-makers and service providers.

The QLRC recommended amending the Guardianship and Administration Act to allow informal
decision-makers to make an application to the Tribunal for an order that a person with control
or custody of certain information should provide it to the informal decision-maker.¢” QA
supported the QLRC's view that informal decision-makers would benefit from greater access to
information relevant to the decisions they are making. QAI emphasised that the process of

applying for authorisation “must be minimalistic, expeditious and user-friendly” .8

Carers Queensland supported the introduction of some form of authoritative instrument that
would enable an authorised informal decision-maker to act on a person’s behalf or as a co-
decision-maker. Carers Queensland also indicated their support for the establishment of a
national register of people with authority to act as an informal decision-maker as well as a
register of those who have been formally appointed as a substitute decision-maker.1®°

The VLRC proposed new forms of decision-making assistance, however recommended that
“informal decision-making arrangements should continue to operate in many circumstances as
an important adjunct to new guardianship laws”.1”° The VLRC recommended that informal
decision-making arrangements should be continued (without the need for a formal decision-
maker) when they are operating fairly and effectively.'’

163 Victorian Law Reform Commission, above n 42, xxii [24].

164 Office of the Public Advocate interview 5PJ (2014).

165 Office of the Public Advocate interview GHP (2014).

166 Office of the Public Advocate interview K4R (2014).

167 Queensland Law Reform Commission, above n 10, vol 1, cxl [rec 30-13].
168 Queensland Advocacy Incorporated, above n 24, 6.

169 Carers Queensland Inc., above n 24, 5.

170 Victorian Law Reform Commission, Guardianship, above n 42, xxv [41].
171 |bid.
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5.3.1 Tribunal order to access information

In response to the concerns of stakeholders about the lack of recognition and authority of
informal decision-makers, the QLRC recommended that the Guardianship and Administration
Act be amended to empower QCAT to make a new type of order that requires a person or
entity to give an informal decision-maker access to an adult’s information.'’? The proposed
new order would enable an informal decision-maker to access information that “the adult
would have been entitled to if the adult had capacity and which is necessary to make an
informed decision,”?”® for example, “personal information about the adult for whom the

informal decision-maker is making decisions” .14

The need for some form of authoritative mechanism to facilitate informal decision-
making has been clearly recognised by the QLRC.

The right of a guardian and/or administrator to access information'’”® makes an appointment

an attractive option, particularly to penetrate the administrative requirements of
organisations. An order to access information could provide a similar right to an informal
decision-maker or decision-making supporter and enable the person who requires assistance
to retain their legal capacity.

The 2010 QLRC report did not provide further detail about how the new provision would be
incorporated into the Guardianship and Administration Act, nor did it include detail about the
issues requiring consideration as part of enacting the recommendation. Although it was not
confirmed, it is presumed that a person would retain their legal capacity irrespective of
whether a person in their support network was granted an order for access to information.

Consideration could be given to making it an offence for a person or third-party organisation
not to comply with such an order. As highlighted by one interviewee, “banks will not deal with
parties without an order. It mainly comes down to the banks, and even with an order the
banks don’t recognise it in some circumstances.”*’®

While the principles underpinning the proposed order are to be commended, a key
consideration is how such an order would maximise the decision-making autonomy of people
who may have impaired capacity. In particular, given the time delay involved in obtaining an
order it may be of little practical assistance on a day-to-day basis. Further, it must be
remembered that, as recognised by the ALRC, some aspects of informal decision-making are
actually restrictive in the sense that decisions are still made on a substitute basis by others.?”’

Any mechanism/s that may be invoked should be simple, straightforward and minimise the
formalisation of informal decision-makers. Further formalisation will not only negatively
impact on what is currently an unquantifiable but probably an extensively used informal
mechanism, but would also do little to resolve the current resource burden on the
guardianship system.

172 Queensland Law Reform Commission, above n 10, vol 3 20-21 [14.63], vol 4, 512 [30-13].
173 |bid vol 4, 512 [30-14].

174 1bid vol 4, 512 [30-16].

175 Guardianship and Administration Act 2000 (Qld) s 44.

176 Office of the Public Advocate interview JMF (2014).

177 Australian Law Reform Commission, above n 6, 101 [4.54].
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5.3.2 Education and awareness

The Tribunal and the OPG have undertaken work to educate organisations in various sectors
(e.g. finance and aged care) about the legitimacy of informal decision-making.}’® While these
efforts are commended, a more strategic and coordinated approach is required to achieve a
significant shift in the policies and practices of organisations within these sectors.

Various stakeholders were supportive of further education and awareness raising with respect
to informal decision-making. QADA is a proponent of providing practical information to
educate individuals and organisations about the legitimate use of informal decision-making.
The Office of the Public Advocate in South Australia has published an information sheet to this
effect entitled Informal arrangements for people with impaired decision-making capacity.'®

179

An increased understanding about the legitimacy of informal decision-making may
increase the readiness of some organisations to accept such arrangements however,
as a single strategy, it will not facilitate the degree of change that is needed.

Information and guidance in relation to informal decision-making could be included in a Code
of Practice (or equivalent), as recommended earlier in this report.

5.4 Commonwealth ‘nominee’ arrangements

Commonwealth laws enable people to appoint a ‘nominee’ to undertake certain actions on
their behalf when interacting with commonwealth agencies such as Centrelink and the
National Disability Insurance Agency.'®! For example, under the NDIS a correspondence
nominee can prepare, review or replace the plan of an NDIS participant. They can also manage
the supports and funds associated with a participant plan.®?

While nominee arrangements can support a person to interact with certain Commonwealth
Government agencies, the powers and responsibilities of a nominee are confined to the
agencies with which nominee arrangements are in place.

5.5 Recommendation

Recommendation 6: The Queensland Government should give consideration to the creation of
an authoritative mechanism such as an ‘order to access information’ or equivalent (akin to
Commonwealth nominee arrangements) as a less restrictive alternative to guardianship and
administration to assist people to support a person who may have impaired decision-making
capacity to interact with third party organisations. In doing so, there must be due regard to
ensuring that appropriate safeguards exist to protect the rights and interests of the people for
whom the instrument is designed to serve.

178 Office of the Public Advocate interviews C2W, HPK (2014).

179 Queensland Aged and Disability Advocacy Inc., above n 24, 3.

180 Office of the Public Advocate (South Australia), Informal arrangements for people with impaired decision-making capacity (April
2015) Office of the Public Advocate (South Australia) <http://www.opa.sa.gov.au/resources/information_sheets>.

181 National Disability Insurance Scheme Act 2013 (Cth); Social Security Act 1991 (Cth).

182 National Disability Insurance Scheme, What are nominees and guardians under the NDIS? National Disability Insurance Scheme
<http://www.ndis.gov.au/families-carers/what-are-nominees-and-guardians>.

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 42



6 Advance planning

Queensland’s guardianship system provides a number of options to promote a person’s
decision-making autonomy and minimise the need to resort to a formally appointed substitute
decision-maker. One of these options is advance planning, which is enabled by the Powers of
Attorney Act. This Act provides for people to make decisions and/or set up arrangements that
can be implemented in the future should their decision-making capacity become impaired. In
Queensland, such arrangements include advance health directives and enduring powers of
attorney and are collectively known as ‘enduring documents’.

“There is a preference, and there ought to be a preference, which may be elevated to
a human right, that people be able to determine, even in advance, what they would
like to happen.”'&

Engaging in advance planning can enable a person (the principal) to maintain a degree of
autonomy by:

e making legally recognised choices about the type and nature of health care that they
would like to receive in the event that they lose the capacity to make such decisions;

e appointing a person (attorney) of their own choosing to make personal, health care or
financial decisions for them, should the need arise;

e outlining how the power provided under the enduring document can be exercised; and/or

e detailing any other wishes they may have in relation to particular matters.

Advance planning is consistent with the least restrictive principle and plays a
significant role in avoiding the need for guardians and administrators.

Enduring documents fill a “legal ‘gap’ by formally recognising the need for assistance in the
grey area when a person is between having capacity and being considered to have incapacity.
It also gives increased legal recognition to what is accepted in practice: that there is a sliding
scale of decision-making capabilities, and not being at the top of the scale does not mean your
legal right to make decisions should be denied” '8

A person may specify terms, conditions and other information about the exercise of power in
an enduring document.'® This means that the principal can limit or restrict an attorney’s
power to particular matters and therefore preserve as much of their autonomy as possible.
Importantly, enduring documents can “give flexibility to the fluctuating capacity of adults”,*&
particularly those who suffer an acute episode/s of psychiatric illness.’®” A person who
experiences fluctuating capacity can give direction in relation to particular matters through an

enduring document at a time when they have capacity to make those decisions.

183 Office of the Public Advocate interview DRN (2014).

184 Shih-Ning Then, above n 46, 148.

185 powers of Attorney Act 1998 (Qld) s 32(1)(b), s 35 (1)(d).

186 Office of the Public Advocate interview 44Y (2014).

187 The Mental Health Legal Centre Inc., Advance Directives Project: Information for Clinicians, Federation of Community Legal
Centres (Victoria) <http://www.communitylaw.org.au/mentalhealth/cb_pages/images/AD_Clinicians_Info_Feb09.pdf>.
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Overall, the necessity to have, and value of, advance planning mechanisms in Queensland was
supported by those interviewed for the research.'® People who provide informal decision-
making support, often family members or carers, can be “confronted with a substitute
decision-making crisis that could have been mitigated through appropriate advance
planning.”*® This was confirmed by some Tribunal members, who commented on the low
incidence of enduring documents among the people that appear before them.**® Many
stakeholders also suggested that there should be a greater focus on advance planning to
reduce reliance on guardianship and administration.!!

6.1 Engagement in advance planning

While there is a paucity of evidence about enduring documents in Australia, recent national
research has provided some insights.'®? It generally showed low rates of advance planning,
with just over half (59%) of Australians having a will in place to direct the distribution of their
assets once they die, and only 30% of Australians having an enduring power of attorney for
financial matters in preparation for a time when they may experience impaired capacity for
such decisions. Fewer Australians (14%) had an advance directive in place (known in
Queensland as an advance health directive).'® The research did not include prevalence figures
for enduring powers of attorney for personal matters.

Only a minority of Queenslanders actively plan their own decision-making
arrangements for the future.

According to the research, 79% of Queenslanders (who were 35 years or older) had a will,***
39% had an enduring power of attorney for financial matters,* and 19% had an advance
health directive.’®® The recent national prevalence research showed that the strongest
predictor of a person having an advance (health) directive in place was the completion of other
advance planning documents.'®” Australians who had made an enduring power of attorney for
financial matters were nine times more likely to also have made an advance (health) directive.
Australians who had prepared a will were 2.5 times more likely to have an advance (health)
directive, when compared to those without a will.**®

188 Office of the Public Advocate interviews B9X, C2W, DRN, DXC (2014); Office of the Public Advocate, above n 34; Queensland
Advocacy Incorporated, above n 24, 1, 5; Carers Queensland Inc., above n 24, 4; Queensland Aged and Disability Advocacy Inc.,
above n 24, 5.

189 Carers Queensland Inc., above n 24, 4.

1% Office of the Public Advocate interviews 6K6, 5CD (2014).

191 Office of the Public Advocate interviews B9X, DRN, C2W, KC8 (2014); Carers Queensland Inc., above n 24, 4; Office of the Public
Advocate, above n 34.

192 B, White et al, ‘Prevalence and predictors of advance directives in Australia’ (2014) 44(10) Internal Medicine Journal 975; B.
White et al, Making a will? Why not plan your end-of-life care too (14 October 2014) The Conversation (Australia edition)
<https://theconversation.com/making-a-will-why-not-plan-your-end-of-life-care-too-32562>.

193 B, White et al, Making a will? Why not plan your end-of-life care too (14 October 2014) The Conversation (Australia edition)
<https://theconversation.com/making-a-will-why-not-plan-your-end-of-life-care-too-32562>.

194 Jill Wilson and Cheryl Tilse, Will Making in Queensland 2012 Report to the Office of the Public Trustee of Queensland, (2015)
University of Queensland Social Work and Human Services: Families and generational asset transfers: making and challenging wills
in contemporary Australia, 16 <http://www.uq.edu.au/swahs/Will%20making%20in%20Queensland.pdf>.

195 Cheryl Tilse, Jill Wilson, Ben White and Linda Rosenman, Families and Generational Asset Transfers: Making and Challenging
Wills in Contemporary Australia. Report to Industry Partners March 2013 (2015) University of Queensland Social Work and Human
Services: Families and generational asset transfers: making and challenging wills in contemporary Australia, 8
<http://www.uq.edu.au/swahs/Report%20to%20Industry%20Partners%20%20March%202013.pdf>.

196 Jill Wilson and Cheryl Tilse, above n 194, 16.

197 B, White et al, above n 193.

198 B, White et al, ‘Prevalence and predictors of advance directives in Australia’ (2014) 44(10) Internal Medicine Journal 975, 978.
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6.1.1 Factors contributing to the low rates of advance planning

A lack of awareness, knowledge and accessible information about enduring
documents among the general and professional communities are key barriers to
advance planning.

As evidenced by the research, the most commonly mentioned contributing factor to the low
level of advance planning in Queensland was a lack of awareness and understanding about
enduring documents.'®® Other key issues are the absence of a perceived need to plan and a
disinclination of people to plan for a time in life when they are vulnerable and may not be able
to make their own decisions.?® A lack of available and accessible information was also
identified as a factor, particularly for older Queenslanders.?*!

The QLRC reported that “barriers to the uptake of enduring powers of attorney include a lack
of knowledge about power of attorney provisions, fear of exploitation, family dynamics and
difficulties in thinking about future incapacity or advance planning”.?° Other process-related
barriers to engaging in advance planning, as identified by the research, included difficulty
choosing an attorney,*® the requirement for a medical practitioner or the Tribunal to
determine when power under the document is exercised?®* and the need for a medical
practitioner to verify the enduring document (particularly for younger or middle-aged adults
who are not in regular contact with their doctor).?%

Specific barriers in relation to medical practice included:
e the poor levels of knowledge among medical professionals about guardianship law;®

e alack of adequate support for advance planning discussions as part of medical practice;?"’

e the desire of medical practitioners to provide quality patient care and the perception that
an advance health directive may prevent the provision of such care;?® and

e a perception among medical practitioners that, in relation to palliative care, “patients
should be treated, whatever the burdens this may entail, and the perception of death as a
medical failure, with the related... lack of commitment to and skill in diagnosing dying,
turning from curative to palliative care when appropriate, and recognising futility of
continued treatment” 2%

199 Office of the Public Advocate interviews JMF, DRN, SGK, MXS (2014); Seniors Legal and Support Service, Submission No 6 to
Office of the Public Advocate, Decision-making support in Queensland's guardianship system: An Issues Paper, 4 December 2014,
1.

200 Office of the Public Advocate interviews DRN, L5K (2014); Queensland Aged and Disability Advocacy Inc., above n 24, 5;
Professor Malcolm Parker, above n 24, 1; Karen Kline, Submission No 1 to Office of the Public Advocate, Decision-making support
in Queensland's guardianship system: An Issues Paper, 10 October 2014, 2-3.

201 Office of the Public Advocate interview GHP (2014).

202 Queensland Law Reform Commission, above n 10, vol 3, 124 [16.9].

203 Office of the Public Advocate interview DRN (2014).

204 Office of the Public Advocate interview GHP (2014).

205 Office of the Public Advocate interview DRN (2014).

206 professor Malcolm Parker, above n 24, 1-2.

207 |bid 2.

208 |bid; Cheryl Tilse, Jill Wilson, Anne Louise McCawley et al., Enduring documents: Improving the forms, improving the outcomes.
Report to the Department of Justice and Attorney-General (2011) 15 as cited in University of Queensland, Submission No 10 to
Communities, Disability Services and Domestic Violence Prevention Committee, The adequacy of existing financial protections for
Queensland Seniors, May 2015.

209 professor Malcolm Parker, above n 24, 2.
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6.2 Increasing the uptake of advance planning

Increasing engagement in advance planning is an important public sector strategy to
alleviate some of the pressure on the guardianship and administration system and
maximise the decision-making autonomy of Queenslanders.

Increasing the uptake of advance planning and enduring documents requires the prioritisation
of government, a coordinated approach and an investment of resources. Some stakeholders
felt that the government should be doing more, for example by making an ongoing
commitment of resources across agencies.?® Arguably, the financial investment in strategies to
change the culture around, and increase the uptake of, advance planning may be offset in the
long-term by minimising the demand for resources to deliver public guardianship services.

The research identified three key areas in which strategies could be implemented to address
the barriers to greater engagement in advance planning: awareness and education; ensuring
an accessible and uncomplicated process; and a registration system for enduring instruments.

These research findings are consistent with the conclusions of the Communities, Disability
Services and Domestic and Family Violence Prevention Committee, who considered that there
is a need for a more coordinated whole-of-government approach to:

e awareness and education campaigns targeting issues relating to decision-making capacity
and the benefits of advance planning;

e exploring options for integrating advance planning within existing financial educational
programs; and

e the simplification of processes and paperwork relating to advance planning documents.?!

The Committee reported that long term planning activities, particularly those relating to
finance, have “the potential to deliver significant benefits to Queenslanders”?!? in terms of
enhanced individual autonomy. Subsequently, the Committee recommended that the
Queensland Government “develop a coordinated, whole-of-government strategy to encourage
long-term financial planning and pro-active independent decision-making, including improved

uptake of powers of attorney, advanced care directives and will-making” 213

6.2.1 Awareness and education

The most commonly identified strategy among stakeholders was to increase the level
of awareness of, and education about, enduring documents.?'

As one stakeholder explained, people “really do not know the kind of peril that that can occur
if the planning doesn’t occur. So it’s insufficient- or it seems to me that education would have
to play a focal role in terms of explaining both the process but also the reason for it.”?!

210 Office of the Public Advocate interviews DRN, MDZ (2014).

211 Communities, Disability Services and Domestic and Family Violence Prevention Committee, above n 87, 74.
212 | bid.

213 |bid.

214 Office of the Public Advocate interviews L5K, C2W, DRN (2014); Karen Kline, above n 200, 3.

215 Office of the Public Advocate interview DRN (2014).
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Research undertaken by the University of Queensland identified that attorneys desired more
information about how to undertake their role, when and how to activate and terminate the
role of attorney, and where to access advice and support.2® This suggests that many attorneys
may be ill-informed and poorly supported.??’

In its 2012 report on guardianship, the VLRC reported that greater community education was
particularly required in the areas of:

e encouraging people to make enduring documents;
e clarification of the different types of instruments and appointments available;

e the responsibilities of the person making the document and those whom the document
appoints; and

e the responsibilities of other parties who interact with enduring documents.#

The Commission also emphasised that “education will only be effective if it is targeted and
delivered in a way that is relevant, simple and accessible”.?'° One interviewee suggested that
awareness and education campaigns should aim “to recalibrate in people’s minds the priority
and importance of [advance planning]. So, when | say that people are conscious of it, people
aren’t truly conscious of its importance. They just have a general view that it is desirable.”?%

In 2015, Queensland’s Communities, Disability Services and Domestic and Family Violence
Prevention Committee echoed calls to improve substitute decision-makers’ knowledge and
understanding of their roles and obligations. The Committee recommended that the
Queensland Government consider legislative amendments to “expressly provide that attorneys
demonstrate explicit and actual knowledge of an attorney’s duties and responsibilities before
they are appointed as an attorney”.??! The Committee also recommended that substitute
decision-making paperwork “more clearly communicates to the parties involved the
implications of the arrangements”.??? The Queensland Government supported both of these
recommendations in principle and indicated that options to address these issues would be
examined.?®

In addition to improving the profile and knowledge of enduring documents within the
general community, there is also a need to improve the level of knowledge among
health, disability, aged care, legal, finance and other professionals.??*

People in key professions are likely to have opportunities to discuss the benefits and creation
of enduring documents with their clients within the context of the service/s in which they
provide. For example, the professional who is assisting a person to make a will should enquire
whether their client has enduring documents and suggest their creation where appropriate.

216 Cheryl Tilse, ‘Substituted and assisted decision making for and with older people: Practices, protection and empowerment’
(Speech delivered at the SLASS State Conference, Brisbane, 30 May 2013).

217 Cheryl Tilse, ‘The past, present and future of elder financial abuse’ (Speech delivered at the Seniors’ Legal and Support Service
State Conference, Brisbane, 9 June 2015).

218 \fictorian Law Reform Commission, above n 42, 67 [5.94].

219 |bid 67 [5.96].

220 Office of the Public Advocate interview DRN (2014).

221 Communities, Disability Services and Domestic and Family Violence Prevention Committee, above n 87, 147.

222 |bid 145.

223 Queensland Government, above n 90, 12-13.

224 Queensland Aged and Disability Advocacy Inc., above n 24, 5; Seniors Legal and Support Service, above n 199, 1-2; Victorian Law
Reform Commission, above n 42, 67 [5.97].

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 47



Suggesting that clients in certain circumstances engage in advance planning may be considered
to be part of ‘good practice’ in multiple professions. As such, training about the benefits of
enduring documents and techniques in how to raise the issue with clients should be provided
to relevant professionals.??

There is also a need to educate the frontline staff of relevant organisations (e.g. financial
institutions) about the authority of enduring powers of attorney. Some attorneys face
unnecessary barriers to exercising their legal authority, which may be mitigated by greater
acceptance of powers of attorney by organisations.

There are examples of well-delivered tools and education programs having been developed in
both the government and non-government sectors.??® There are also examples of productive
collaboration between agencies. Despite this, and the fact that different initiatives are funded
by the Commonwealth and State Governments, there is an undeniable absence of strategic
direction and coordination.

The creation of an online training package emerged as a plausible strategy during the conduct
of the research. An educative online program could inform and educate potential and current
attorneys, private guardians and private administrators about their role, responsibilities and
upholding the principles.??’

Ideally, the approach to generating awareness and educating individuals should be a holistic
and coordinated initiative that includes both broad strategies and others that target specific
sectors of the community. The barriers, triggers and information needs in relation to advance
planning for older Queensland adults are likely to be different to adults who are young or
middle-aged. Similarly, the communication mechanisms are likely to be different.??

In March 2016, the Queensland Government announced that it will develop a program that
promotes awareness of powers of attorney.??® The scope and specifics of the program are still
to be articulated.

6.2.2 Accessible process

Strategies to encourage advance planning should also focus on delivering an accessible and
straightforward process.?? The process of creating and updating enduring documents can be a
barrier to advance planning if it is not easily accessed, understood and utilised.

The VLRC noted the importance of personal substitute decision-making appointments and that
the process of doing so needs to be “as simple and accessible as possible”.?3! Similarly, the
QLRC also noted the need for a simple and inexpensive process.?*

225 Queensland Aged and Disability Advocacy Inc., above n 24, 5.

226 Office of the Public Advocate interview 8LN (2014); Seniors Legal and Support Service, above n 199, 1; Carers Queensland Inc.,
above n 24, 4; Queensland Aged and Disability Advocacy Inc., above n 24, 1; Uniting Care Community, Submission No 14 to
Communities, Disability Services and Domestic Violence Prevention Committee, The adequacy of existing financial protections for
Queensland Seniors, 29 May 2015, 1-2.

227 Office of the Public Advocate interview DRN (2014); Queensland Advocacy Incorporated, above n 24, 16.

228 Office of the Public Advocate interview GHP (2014).

229 The Honourable Coralee O’Rourke, above n 89.

230 Office of the Public Advocate interviews DRN, C2W (2014).

21 Victorian Law Reform Commission, above n 42, xxv [42-43].

232 Queensland Law Reform Commission, above n 10, 177 [16.222].
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The availability of relevant, concise and easily understood information about enduring
documents must be made available through multiple channels. Information needs to be
tailored and provided to both individuals and professionals.?*

Further, in order for enduring documents to be accessible to all Queenslanders, the provision
of information and tools must be approached in a manner that is easy-to-understand. A large
study in Chicago revealed that people with low literacy levels were disempowered when it
came to advance planning and advance health directives.?®*

The research conducted by the Office of the Public Advocate revealed the need for aids and/or
tools to facilitate the process of creating an enduring document. These included:

e arange of standard and optional clauses for inclusion in an enduring power of attorney or
advance health directive (with the ability to use or adapt the standard clauses);

e aninteractive online form to complete an enduring power of attorney or advance health
directive (similar to the online forms used by various Commonwealth and State agencies);
and

e acentral website that provides information about enduring documents (including
information about the need to have the documents, how to create/update the documents,
the roles and responsibilities of various parties, how the documents are activated and
deactivated, relevant warnings, etc.).?®

Consideration should also be given to ensuring the accessibility of information and resources
for people who may be at the lower end of the threshold for capacity. Given that the capacity
threshold for making an enduring document simply requires that the principal is able to
understand the nature and effect of the power that they are giving to an attorney, many
people who might require support with aspects of decision-making, even those with life-long
developmental disabilities, may have sufficient capacity to develop an enduring document.
Attention must therefore be given to ensuring that information is developed in plain English
and accompanied by pictorial symbols, and/or that guides for families/carers explain relevant
concepts in a way that enables them to easily interpret them for the principal.

6.2.2.1 Online forms

It is common for people to complete legal documentation via online forms. A number of
documents that used to be considered complex are now available to the public as online forms
e.g. insurance policies and claims. Many companies and government agencies also enable their
clients to complete forms online e.g. Medicare, Centrelink, Australian Taxation Office, financial
institutions and health insurance providers.

Enabling enduring documents, particularly the enduring power of attorney instrument, to be
developed online may improve the accessibility and ease with which an enduring document
can be made. Ideally, the online form would include explanatory notes to help people
understand the form, some standard clauses, and prompts to enable people to consider
optional protective clauses that they may also like to include.

233 Office of the Public Advocate interview DXC (2014).

234 Katherine R. Waite et al, ‘Literacy and Race as Risk Factors for Low Rates of Advance Directives in Older Adults’ (2013) 61(3)
Journal of American Geriatrics Society 403.

235 Office of the Public Advocate interviews DRN, DXC (2014).
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The inclusion of standard clauses is not a new concept, however it has not been utilised in
Queensland in relation to enduring documents. There are likely to be some legal complexities
that require attention during the creation of electronic enduring documents with standard and
optional clauses, however these might be resolved by those with specialist knowledge.?%®

The QLRC recommended that the approved short and long form enduring power of attorney
documents “should be re-drafted by a multidisciplinary team with experience in relation to the
users of the forms as well as the law”.?*” The QLRC recommended the provision of explanatory
notes to help inform individuals and the re-drafting of some clauses.?3®

6.2.2.2 Aligning enduring documents to common personal events

Linking the completion of enduring documents to common personal events (such as applying
for a car licence or home loan, establishing a superannuation account or applying for entry into
aged care) could potentially increase the uptake of advance planning. For example, lending
institutions could encourage or insist that a person creates an enduring power of attorney as
part of the home loan process.?° The feasibility of such strategies requires further
consideration and would require the engagement of government departments, private sector
institutions and other key stakeholders.

6.2.3 Register of enduring instruments

Establishing a mechanism to enable the registration of enduring instruments is a potential
strategy to facilitate increased engagement with advance planning. The practice of registering
enduring instruments is variable across jurisdictions (see Appendix Five) however the VLRC
reported that “a register would be a highly effective means of encouraging people to appoint
others to assist them with decision-making”.?*° Some Queensland stakeholders expressed
similar views.?*! One interviewee commented that “if the government wants to encourage

advance planning, they need to decide about creating a public searchable register”.?4?

It was suggested that a mechanism should be devised to help maintain knowledge of who has
enduring documents and that without such a mechanism, enduring documents are not being
given their maximum effect as the details of their existence are not always known.?* Some
people have up to four or five enduring power of attorney documents, which can create
challenges in identifying the most appropriate and current document, as it may not be the
document that is presented for use.?** While it is not a requirement to register an enduring
document in Queensland, if there is a likelihood that an enduring power of attorney may be
used in transactions involving the acquisition or sale of land, the document must be registered
with the Land Titles Office.?*

236 Office of the Public Advocate interview DRN (2014).

237 Queensland Law Reform Commission, above n 10, vol 3, 166 [16.176].

238 |bid 166 [16.178-16.179].

239 Office of the Public Advocate interview MDZ (2014).

240 Victorian Law Reform Commission, above n 42, 362 [16.89].

241 Office of the Public Advocate interview B9X (2014); Cheryl Tilse, above n 217; Carers Queensland Inc., above n 24, 6.

242 Office of the Public Advocate interview B9X (2014).

243 |bid.

244 Cheryl Tilse, above n 217.

245 Department of Justice and Attorney-General, Enduring Power of Attorney Short Form ver 2-1/06/02, Queensland Government
<https://publications.qld.gov.au/dataset/0e798d96-9ba6-4aa0-95cd-5a017a0589a9/resource/94c27605-28ad-4e71-846b-
04b0d66ef3b8/download/enduringpowerofattorneyshortformform2.pdf>.
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Queensland’s recently passed Mental Health Act 2016 includes provision for the creation of a
records system for keeping electronic records of advance health directives, enduring powers of
attorney for a personal matter, and appointments of nominated support persons (who can
receive notices and request psychiatrist reports under the Mental Health Act 2016).%% If these
enduring documents relate to the person’s future treatment and care for a mental illness or
the appointment of a nominated support person, then the administrator of an authorised
mental health service must keep a record of this upon request.?*’

If an advance health directive or power of attorney is made later, if the attorney resigns, or if
the appointment of a nominated support person is revoked or the nominated support person
resigns, the person who requested that such records be kept must inform the authorised
mental health service of this change. A copy produced from the records system is proof of the
advance health directive or enduring power of attorney for a personal matter.?*

At a broader level, the lack of consistency across jurisdictions in the extent to which they
provide recognition for enduring documents developed in another state or territory is another
issue that must be addressed. Further, while the notion of a national register for enduring
documents has been the subject of advocacy efforts for many years, including having support
from the Australian Guardianship and Administrational Council, this has not yet gained
sufficient traction to see it progressed.

6.2.3.1 Potential benefits

The rationale for establishing a register extends beyond aiding an increase in the uptake of
enduring documents. Depending on the scope and parameters of the mechanism, the
potential benefits of a register for Queensland may include:

e verification of the existence and/or validity of the instrument;**°

e some confidence about whether a person can exercise their legal capacity;*°

e increased recognition of a person’s wishes through the identification of the instrument??
and the likelihood that the instrument will be observed and acted upon;

e the identification of whether powers under an instrument are full or limited to specific
matters, terms and/or conditions;?>?

e some confidence that a substitute decision-maker is appropriately exercising power under
an instrument (and a form of safeguard to help prevent abuse of power);

e agreater level of assurance for third parties (hospitals, financial institutions, etc.) that they
are liaising with the most appropriate person in relation to a matter;3

248 Mental Health Act 2016 (Qld) s 225(1).

247 |bid s 226.

248 |bid ss 227-230.

249 Queensland Law Reform Commission, above n 10, vol 3, 172 [16.203]; Office of the Public Advocate interview FRY (2014).
250 Bergmann v DAW [2010] QCA 143 (11 June 2010).

251 Queensland Law Society, Submission No 168 to Queensland Law Reform Commission as cited in Queensland Law Reform
Commission, above n 10, vol 3, 180 [16.236].

252 Victorian Law Reform Commission, above n 42, xiv [99].

253 Queensland Law Reform Commission, above n 10, vol 3, 180 [16.234].
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e the availability of contact details for the person who is the subject of the instrument and
their nominated or appointed substitute decision-maker/s, particularly in time-critical
circumstances (e.g. in hospital settings);

e greater efficiency for third parties in determining the appropriate decision-maker;**

e improved authority and access to information for substitute decision-makers through
greater recognition of their authority;*°

e increased understanding and awareness about enduring instruments/Tribunal orders
within the community;®

e the existence of an electronic repository of enduring documents/Tribunal orders to enable
instruments to be located;?’

e confirmation that a person had capacity to create the instrument at the time of its
registration (assuming other evidence is provided) to aid the resolution of disputes;*® and

e capacity to collate and publish data about aspects of Queensland’s guardianship system.?*°

6.2.3.2 Issues and concerns

Conversely, there are a number of potential issues and concerns regarding the creation and
operation of a register. Depending on the scope and parameters of the mechanism, these may
include:

e limitations of a register to ensure the actual validity of an instrument;
e limited ability of a register to detect fraud and abuse;

e conduct of improper dealings by an attorney due to the perceived legitimacy of an
instrument;

o likely restrictions on the extent to which a registration system can record the status of an
instrument;

e the additional step of registering and/or uploading an instrument will further complicate
and lengthen the process of creating an enduring document and may therefore act as a
deterrent;

e resource requirements in relation to the establishment and ongoing operation of the
register;

e concerns in relation to the availability of private and personal information to third parties;
e impact of delays in the processing the registration of an instrument; and

e managing community expectations about the capabilities and restrictions of the register
and the obligations of government in relation to the register.?®®

254 Office of the Public Advocate interviews B9X, C2W, FRY (2014).

255 Queensland Law Reform Commission, above n 10, vol 3, 180 [16.234].

256 Victorian Law Reform Commission, above n 42, 59 [5.29].

257 Queensland Law Reform Commission, above n 10, vol 3, 173 [16.206]; Submission No C87B to Queensland Law Reform
Commission as cited in Queensland Law Reform Commission, above n 10, vol 3, 180 [16.234].

258 The Adult Guardian, Submission No 164 to Queensland Law Reform Commission as cited in Queensland Law Reform
Commission, above n 10, vol 3, 180-181 [16.236].

259 Victorian Law Reform Commission, above n 42, xxxiv-xxxv [19].

260 Office of the Public Advocate interview C2W (2014); Queensland Law Reform Commission, above n 10, vol 3, 186 [16.257-
16.258], 181 [16.239], 186 [16.258]; The Public Trustee, Submission No 156A to Queensland Law Reform Commission as cited in
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In 2010, the QLRC recommended against the establishment of mandatory registration of
enduring powers of attorney. It determined that the benefits of a requirement to register an
enduring power of attorney did not outweigh the implementation burden.?®! To date, no
extensive cost/benefit assessment has been undertaken in Queensland.

The QLRC was also concerned that the formality, costs and complexity of the registration
scheme might also discourage people from making enduring power of attorneys.2%2

More recently, the Communities, Disability Services and Domestic and Family Violence
Prevention Committee noted that some jurisdictions have mandatory licencing of attorneys
and recommended “that the Queensland Government consider and adopt strategies to
regulate and record the appointment of attorneys in Queensland”.?®® The Committee noted
the range of benefits associated with the registration of powers of attorney and commented
that these benefits may outweigh the costs of administering a register. The Committee
recommended the compulsory registration of powers of attorney instruments.%

In response, the Queensland Government noted the existence of competing views in relation
to the compulsory registration of powers of attorney and committed to examining ways to
address the aims of the Committee’s recommendation.®

6.3 Recommendations

Recommendation 7: The Queensland Government should enhance the process of advance
planning by delivering online forms containing easy-to-understand explanatory notes and a
series of standard and optional clauses, providing a central public website relating to advance
planning; and making any necessary legislative amendments to improve the legislative
safeguards for individuals.

Recommendation 8: The Queensland Government and relevant statutory agencies develop a
contemporary communication strategy to increase awareness of, and knowledge about,
advance planning and the roles and obligations of principals and attorneys. The strategy
should include initiatives to increase general community awareness as well as targeted
communications to specific groups (e.g. older Queenslanders, medical and health
professionals, solicitors etc.).

Recommendation 9: The Queensland Government should require that attorneys, guardians
and administrators are aware of their roles and obligations upon appointment or re-
appointment. An online training program may be a useful tool to address the lack of
awareness among decision-makers about their role and responsibilities. A similar program
would also be of benefit to private guardians and administrators.

Recommendation 10: The Queensland Government should examine the benefits, issues and
costs associated with establishing a registration scheme for enduring instruments in
Queensland.

Queensland Law Reform Commission, above n 10, vol 3, 182 [16.242]; The Perpetual Group of Companies, Submission No 155 to
Queensland Law Reform Commission as cited in Queensland Law Reform Commission, above n 10, vol 3, 181 [16.240].

261 Queensland Law Reform Commission, above n 10, vol 3, 186 [16.259].

262 |bid.

263 Communities, Disability Services and Domestic and Family Violence Prevention Committee, above n 87, 147.

264 |bid 151-152.

265 Queensland Government, above n 90, 13.
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7 Capacity

“Legal capacity sets the threshold for individuals to take certain actions that have legal
consequences” .2 As articulated by Carney, “Those who make the choice should be able to
provide valid consent, and make decisions for which they can be held accountable. They
should, in short, be legally competent.”?%”

Capacity and the way in which it is determined is an important aspect of Queensland’s
guardianship system.

A finding of impaired capacity for a matter means that a person can no longer exercise their
legal capacity for that matter; that is, the law will not recognise the decisions that the person
makes in relation to that matter.2® If a person is found to lack capacity for a matter, a
substitute decision-maker such as a guardian or administrator may be appointed to make
decisions for them, or an enduring power of attorney may be activated. A finding such as this
has an obvious and significant impact on a person’s autonomy.

The importance of the manner in which capacity is assessed and the impact of a finding of
incapacity, is highlighted by this example provided by a community legal centre:

“Also of concern is the dilemma of people seeking a Declaration of Capacity when
they have been deemed by a doctor in the past as not having capacity. We
recently had a case where a woman was in an aged care facility but wanted to
return home. Her GP had, in the past, diagnosed her with dementia, however we
believed that her dementia was mild, and that she had the capacity to make the
decision to return home. As our service is in a rural area where access to
geriatricians is extremely limited, we encountered substantial barriers in having
this woman assessed as having the capacity to make this particular decision. Our
attempts to assist this woman were obstructed by both the woman’s daughters,
one of whom was acting prematurely in her role as her mother’s attorney, and the
nursing home manager who was enabling the attorney to make decisions
prematurely. Eventually we arranged an assessment with a geriatrician which
resulted in this woman’s right to make her own decision about returning to her
home being upheld. However this was a lengthy, and abusive, procedure itself as
the woman was 84 and had to undergo an assessment which she found stressful
when it appeared obvious to our service (as well as workers from two services who
had independently referred her to us) that she had decision-making capacity.
Other people in the same situation of being placed in a nursing home and kept
there against their will (and this is not uncommon in the experience of workers
from this service) have no means of challenging the doctor’s assessment which has
often been influenced by family members wanting to rid themselves of elderly
parents by placing them in aged care facilities. Often children have their own
agendas for keeping parents out of their own decision-making process.”?%°

266 Australian Law Reform Commission, above n 6, 44 [2.40].

267 T Carney and D Tait, above n 45, 3 as cited in Australian Law Reform Commission, above n 6, 45 [2.40].
268 Bergmann v DAW [2010] QCA 143 [35] (Justice Muir).

269 Seniors Legal and Support Service, above n 199, 2-3.
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7.1 Determining capacity

Capacity has traditionally been viewed by the law as a deterministic and absolute concept. A
person either has capacity or they don’t, and if they do not have capacity then this disqualifies
them from making any decisions or even engaging in a range of activities.?’ Contemporary
discussion about guardianship and administration, and the provision of support for decision-
making, questions this approach to capacity.

Guardianship laws, such as those in Queensland, often operate on a threshold of capacity.?’*
That is, the appointment of a substitute decision-maker requires a determination that the
person has impaired decision-making capacity, even if it is only for that matter for which the
appointment is made. Such a determination can have a radical effect on a person’s autonomy.
The person no longer holds the legal authority to make decisions that relate to the matters
subject to the guardianship order.

This association between lack of competence and autonomy is emphasised by medical ethicists
who comment that although “‘autonomy’ and ‘competence’ differ in meaning (autonomy
meaning self-governance; competence meaning the ability to perform a task or range of tasks),

the criteria of the autonomous person and of the competent person are strikingly similar”.2”2

In the past, it was assumed that if a person had a disability, then they lacked capacity to make
any decisions for themselves; a view that can still sometimes prevail. However, with changes in
medical practice, psychology and the growth of the disability rights movement, such views
have been challenged.?”® The dominant approach to assessing capacity for guardianship
purposes is now a functional one. This new approach has also intersected with reforms in
guardianship laws including limited guardianship orders and legislative directions to consider
the preferences of the person subject to guardianship.?’

7.1.1 Capacity and the law

As highlighted by the ALRC report Equality, Capacity and Disability in Commonwealth Laws,
mental capacity refers to a person’s cognitive abilities, legal capacity refers to a person’s ability
to make legally binding decisions. While the two terms are often conflated, they are distinct.?”

At common law a person’s legal capacity is presumed.?’® The Guardianship and Administration
Act and the Powers of Attorney Act uphold the common law presumption of capacity.?”’

270 For example entering into a binding contract, disposing of property by will or gift, voting, becoming a member of parliament,
holding various public offices, having sexual relations with another person, marrying, authorising many forms of medical
treatment, engaging in various occupations as discussed in Victorian Law Reform Commission, above n 42, 100.

271 Shih-Ning Then, above n 46, 144,

272 Tom L Beauchamp and James F Childress, Principles of Biomedical Ethics (Oxford University Press, 6% ed, 2009) 111 in Victorian
Law Reform Commission, Guardianship: Final Report 24, Report No 24 (2012) 99.

273 Kristin Booth Glen, ‘Changing paradigms: Mental Capacity, Legal Capacity, Guardianship and Beyond’ (2012) 44(1) Columbia
Human Rights Law Review 93, 98.

274 |bid 115.

275 Australian Law Reform Commission, above n 6, 46 [2.45].

276 See, e.g. Re T (Adult: Refusal of Medical Treatment) [1992] 3 WLR 782, 796; Anderson v Anderson [2013] QSC 8 (22 February
2013) [45], [52].

277 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1, principle 1; Powers of Attorney Act 1998 (Qld) sch 1, pt 1, principle
1.
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Under these pieces of Queensland legislation, capacity is defined as:
e understanding the nature and effect of decisions about the matter; and
e freely and voluntarily making decisions about the matter; and

e communicating the decisions in some way.?’®

This represents a functional definition of capacity. Consistent with the contemporary
understanding of disability, the functional approach to determining capacity does not conflate
a person’s impairment or disability with a necessary lack of capacity. The focus is on the
person’s ability to understand, retain and weigh the information to reach a decision.?”®

This definition of capacity is also time and matter-specific. That is, if a person has been
deemed to have impaired capacity for a matter, this means they do not have the capacity to
make decisions for that particular matter.?® It does not, however, limit their capacity to make
decisions in respect of other matters. Further, it is possible that a person may have capacity to
make decisions at certain times (for example, first thing in the morning) even though they may
be considered to lack capacity at other times.

However, the legal definition is only one aspect of the process for determining capacity.
Determining a person’s capacity also involves applying the test in practice and importantly
gathering and using evidence. While the definition of capacity in the guardianship legislation
may be consistent with a functional approach and the presumption of capacity clearly stated,
QCAT must still apply a clear, transparent and accountable process for determining whether a
person has capacity for a matter.

7.1.2 The Tribunal and capacity

QCAT may determine the decision-making capacity of a person in a number of circumstances.
First, when QCAT is considering the appointment or review of a guardian or administrator, it
must be satisfied, amongst other things,?®! that the person has impaired capacity for the
matter. QCAT may also make a declaration about the capacity of a person, guardian, attorney
or administrator.?#2 QCAT may make such a declaration on its own initiative or upon
application of the individual or another interested person.?

In accordance with the common law presumption and general principle one, QCAT must begin
with a presumption of capacity.?®* To make a finding that a person has impaired capacity,
QCAT must be satisfied that this presumption is rebutted.

278 Guardianship and Administration Act 2000 (Qld) sch 4 (definition of ‘capacity’); Powers of Attorney Act 1998 (Qld) sch 3
(definition of ‘capacity’).

279 Queensland Law Reform Commission, above n 10, vol 1, 266; Re MB [1997] 2 FLR 427, 437 (Butler-Sloss LJ): R (Burke) v General
Medical Council [2005] QB 424, [42] (Munby J).

280 Guardianship and Administration Act 2000 (Qld) sch 4 (definition of ‘impaired capacity’); Powers of Attorney Act 1998 (Qld) sch
3 (definition of ‘impaired capacity’).

281 QCAT must also be satisfied that there is a need for a decision in relation to the matter and without an appointment that the
adult’s needs will not be met or their interests will not be adequately protected. (Guardianship and Administration Act 2000 (Qld)
s 12(1)).

282 Guardianship and Administration Act 2000 (Qld) s 146.

283 |bid s 146(2).

284 Re T (Adult: Refusal of Medical Treatment) [1992] 3 WLR 782, 796.
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In 2014-15, QCAT received 234 matters relating to declarations of capacity, 3,363 matters for

the appointment or review of administrators and 3,120 matters for the appointment or review
of guardians. During this period, QCAT conducted 6,715 hearings (including 3,946 tribunal

hearings and 1,023 ‘on the papers’ hearings) and conducted 1,098 ‘on the papers’ reviews.
Irrespective of whether a matter relates to a new appointment or the review of an existing
appointment, or whether a tribunal or ‘on the papers’ hearing is conducted, QCAT must apply
the presumption of capacity every time it makes a determination about a person’s capacity.?®

285

7.1.2.1 Conduct of hearings — information relied upon

QCAT must, as far as it considers practicable, make sure it has all the relevant information and
material to decide a matter.?” Although if the Tribunal considers urgent or special
circumstances justify it doing so, or with the agreement of the active parties, it may proceed to
decide a matter on the information before it without seeking further information.?88

In making an application for a declaration of capacity, or applying for a guardian or
administrator, the applicant must not only provide their own views about the person’s
capacity and the reasons why they believe the person to have impaired capacity in relation to
a matter, but also attach a report from a medical, psychiatric or other professional.?® The
medical report must detail the person’s current medical conditions, medication and treatment
being provided and convey the opinion of the medical professional about the person’s capacity
for making decisions.?®® The professional may attach the results of cognitive assessments that
may have been performed, for example a Mini Mental State Examination (MMSE).

In addition to reports by medical professionals, which might include reports from general
practitioners, psychologists, allied health professionals or geriatricians?®?, Tribunal members
also rely on a range of other evidence. For example, talking to the person to whom the hearing
relates, members of the person’s family, their friends, carers and supporters who can advise
the Tribunal about how well they think the person is functioning.?*?

7.1.2.2 Reliance on medical experts and cognitive tests

Commentators on the process of assessing legal capacity highlight the heavy reliance on the
advice of medical and allied health professionals when determining capacity.?*

285 Queensland Civil and Administrative Tribunal, Customised data request for the Office of the Public Advocate, 20 January 2016.
286 Bucknall v Guardianship and Administration Tribunal No 1 [2009] 2 Qd R 402, [27]-[31].

287 Guardianship and Administration Act 2000 (Qld) s 130(1).

288 |bid s 131.

289 Queensland Civil and Administrative Tribunal, Application for a declaration of capacity — Guardianship and Administration Act
2000: Form 11 Version 1 (2 April 2015) Queensland Civil and Administrative Tribunal
<http://www.qcat.qld.gov.au/__data/assets/pdf_file/0005/100895/form-11-app-for-dec-about-capacity.pdf>; Queensland Civil
and Administrative Tribunal, Application for administration/guardianship appointment or review — Guardianship and
Administration Act 2000: Form 10 Version 2 (2 April 2015) Queensland Civil and Administrative Tribunal,
<http://www.qcat.qld.gov.au/__data/assets/pdf_file/0005/100868/Form-10-Application-for-Administration-Guardianship.pdf>.
2%0 Queensland Civil and Administrative Tribunal, Report by medical and related health professionals — Guardianship and
Administration Act 2000 (2 April 2015) Queensland Civil and Administrative Tribunal
<http://www.qcat.qld.gov.au/__data/assets/pdf_file/0005/101111/report-by-medical-and-health-professionals.pdf>.

291 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 7GT, 7TZ (2014).

292 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 6K6, 7GT (2014).

293 Mary Donnelly, Healthcare Decision-Making and the Law: Autonomy, Capacity and the Limits of Liberalism (Cambridge
University Press, 2010) 136; Peter Bartlett and Ralph Sandland, Mental Health Law: Policy and practice (Oxford University Press, 3™
edition, 2007) 514; M J Gunn et.al. ‘Decision-Making Capacity’ (1999) 7 Medical Law Review 269.
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A further but related concern is the reliance placed on the potentially limited value of cognitive
tests such as the MMSE.?** It is argued that tests such as the MMSE do not really assess
whether a person can understand information but whether, at an abstract level, the person
has the ability to understand.?*®

As a test for cognitive impairment, the MMSE, for example, is based on a series of questions
that aim to assess orientation, memory, concentration, language and visual-spatial ability.?®
As a test of cognitive function, it is often used in the diagnosis of conditions such as
Alzheimer’s and other dementias and the examination of the cognitive domains of orientation,
registration, attention recall, language and constructional praxis.?®” Darzins, Molloy and Strang
also point out that cognitive function tests, like the MMSE, are primarily language based and
influenced by a person’s education, culture and language.?*® Some people who may be
capable, but who score poorly on these tests due to limited education or language difficulties,
for example, may be wrongly found to lack capacity.

Many argue that the general cognitive testing often relied upon by QCAT is
inconsistent with the functional approach to capacity.?*

This is particularly relevant to the Guardianship and Administration Act where the first limb of
the test of capacity is focused on whether the person understands “the nature and effect of
decisions about the matter”.3® As a matter specific test, the relevant issue is whether the
person understands information about the matter in question, not their level of cognitive
ability generally.

These issues point to the importance of considering broader evidence about capacity rather
than simply relying on cognitive tests; as well as the importance of ensuring necessary support
and access to information to enable the adult to make decisions.*? It also points to the
importance of professionals with appropriate knowledge and expertise undertaking capacity
assessments and the critical evaluation of medical and other expert evidence by QCAT.

7.1.2.3 Other approaches

There have been moves in other jurisdictions to adopt testing practices appropriate to the
functional nature of capacity determinations and to either regulate the process for capacity
assessments or promote the undertaking of capacity assessments by trained professionals. For
example, Practice Notes that were issued by the Family Division of the High Court in United
Kingdom3%? have discouraged the use of psychometric tests for the assessment of capacity in
accordance with the recognised common law test.3%

2% Mary Donnelly, above n 293, 136; Peter Bartlett and Ralph Sandland, above n 293, 514; M J Gunn et.al., above n 293, 269.

2%5 Mary Donnelly, above n 293, 136.

2% |bid.

297 John Devereux and Malcolm Parker “Competency issues for young persons and older persons” as cited in lan Freckleton and
Kerry Petersen (eds) Disputes and Dilemmas in Health Law (The Federation Press, 2006) 72.

298 peteris Darzins, William Molloy and David Strang, Who Can Decide? The Six Step Capacity Assessment Process (Memory
Australia Press, 2000) 8.

299 Mary Donnelly, above n 293, 136; John Devereux and Malcolm Parker “Competency issues for young persons and older
persons” as cited in lan Freckleton and Kerry Petersen (eds) Disputes and Dilemmas in Health Law (The Federation Press, 2006) 72.
300 Guardianship and Administration Act 2000 (Qld) sch 4 (definition of ‘capacity’).

301 |hid sch 1, pt 1; principle 7(3)(a).

302 practice Note (Declaratory Proceedings: Medical and Welfare Decisions for Adults Who Lack Capacity) [2002] 1 WLR 325, 327.
303 Re MB (Medical Treatment) [1997] 2 FLR 426, 437.
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UK Practice Note — Evidence for capacity

Practice notes that were issued by the Family Division of the High Court in the United Kingdom
stipulated that given the common law test for capacity is matter specific, evidence from a
psychiatrist or psychologist who has assessed the patient in relation to the particular decision in
question is generally required, and that ‘global psychometric test results’ are unlikely to be
relevant.304

There are some standardised tests that focus on actual understanding of specific information
about the decision to be made as part of the test measures. For example, the MacArthur
Competence Assessment Tool for Treatment (the MacCAT-T) requires that the assessor
provide the person with information relating to the disorder, the treatment proposed and the
risks and benefits, then tests the person’s understanding through questions designed to elicit a
description of the information in the person’s own words.3*> As Donnelly argues, a
requirement for understanding also places an onus on health care professionals and others to
provide information in a form that can be understood by the person.3%

The VLRC reported that “one approach to capacity assessment that received significant
support in consultation and submissions was the six-step capacity assessment process devised
by Professor Peteris Darzins and colleagues” .3’ This process strongly emphasises the
obligation to work from the presumption of capacity and that evidence of incapacity should be
sought. The presumption of capacity should prevail if such evidence cannot be found.3®

DARZIN'’s six step capacity assessment process

Step 1: Establishing the trigger — ensures that assessment of decision-making capacity is done only
when a valid trigger is present. In acknowledgement of the invasive nature of capacity assessments,
the guidelines enable a determination if triggers are serious enough to justify assessments and to
minimise unwarranted assessments of capacity.

Step 2: Engage the person being assessed in the process — engages the person being assessed in
the process. This involves informing the person to be assessed about the process and its possible
outcomes.

Step 3: Information gathering — involves assessors gathering information in relation to the context,
choices and consequences of the relevant decision/s to be made by the person to be assessed. In
gathering this information the assessor should be guided by knowledge of the issues presented and
the person’s values and goals in determining the choices which are available.

Step 4: Education —involves educating the person about the context, choices and their
consequences of the relevant decision/s to be made. This step is designed to ensure that a person
is not deemed to lack capacity just because they haven’t been provided with the right information
in the right format.

Step 5: Capacity assessment — involves carrying out the assessment. The assessor communicates
with the person to determine if they understand and appreciate the decisions they face. If they lack
understanding of their situations, or their choices, or appreciation of the reasonably foreseeable
consequences of their choices, they are incapable.

Step 6: Acting on results of capacity assessment — actions are taken depending on the results of
the assessment. A plan is drawn up to deal with the issues that triggered the assessment.3%

304 practice Note (Official Solicitor: Declaratory Proceedings: Medical and Welfare Decisions for Adults who Lack Capacity) [2001] 2
FLR 158.

305 Mary Donnelly, above n 293, 136-137.

306 |bid 136-137.

307 Victorian Law Reform Commission, above n 42, 113.

308 |bid.
309 peteris Darzins, William Molloy and David Strang, above n 298, as referred to in Victorian Law Reform Commission, above n 42,
113.
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7.1.2.4 Conduct of hearings — views of the person

The conduct of a hearing was thought to be important to the determination of capacity by
eight out of the ten Tribunal members who were interviewed.?!° Eight out of the ten Tribunal
who were interviewed also felt that sufficient information was generally provided about an
adult to make a capacity determination.3

One Tribunal member spoke of the importance of making efforts to include the person who
was the subject of the application in proceedings, with hearings sometimes taking place at the
bedside of people who remain in hospital for example. They acknowledged, however, that
people to whom the matter was related were less likely to attend when they had a severe
disability or communication impairment or when it was thought likely that they would be
traumatised by the process.?2

A review of nine cases before QCAT (including published decisions and the written transcripts
of the hearing) found that in practice, assessments of a person’s capacity generally took into
account both oral and written evidence. When the person who was the subject of the hearing
participated in the proceedings, the Tribunal examined them directly in the assessment of
their capacity. For instance, probing questions would be asked to determine the person’s level
of understanding in relation to the decisions needed.3!?

In some cases, this direct inquiry of the person during the hearing seemed to be the conclusive
factor in determining capacity. Where the person was able to clearly show some depth of
understanding in relation to the decisions required, it appeared to carry some weight in the
determination of capacity.

There were three instances where the oral evidence provided directly by the person impacted
upon the Tribunal’s decision, although not always favourably.3'* In two of the hearings, the
Tribunal appeared to find that the oral evidence of the person who was the subject of the
proceeding contradicted some of the medical evidence. For instance in HM the Tribunal stated
that it “places greater weight on evidence that includes observation and description of the
manner in which HM attends to his day to day finances, income and investments”3!® and, on
balance, it found that “while [the doctors] may have concluded that the adult has the ability to
manage his financial decisions, the evidence of HM and the representative of the Public
Trustee of Queensland does not, on any reasonable or objective basis, justify such a
conclusion.”?'® However, the opposite outcome was capable of occurring where the person
presented well and in one instance this assisted a declaration of capacity.3'’

Generally however, it appeared that Tribunal members preferred the written evidence of
health and other professionals over the oral evidence of friends and family. This was
particularly the case where the opinions of family members and friends were inconsistent.3

310 Office of the Public Advocate, above n 34.

31 |bid.

312 Office of the Public Advocate interview 6NV (2014).

313 F)M1 [2013] QCAT 135, 59-60 (Restricted Transcript); HM [2013] QCAT 351, 49-50 (Restricted Transcript); JS [2013] QCAT 706, 9,
12-15 (Restricted Transcript).

314 75 [2011] QCAT 112; HM [2013] QCAT 351; MAD [2014] QCAT 123.

315 HM [2013] QCAT 351, [23].

316 M [2013] QCAT 351, [23].

317 \JAD [2014] QCAT 123.

318 JS[2013] QCAT 706.
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Occasionally it was difficult to determine which evidence held the most weight and this was
predominantly where the professional evidence was consistent with the other evidence
provided.?? For example, in BMD the Tribunal found that “the presumption of capacity that is
ordinarily accorded to an adult to manage their own personal and financial affairs has been
rebutted based on the ... recent health professional reports and [the parties in attendance]
concurrence with that.”3?°

QADA expressed concern about what they saw as routine reviews of guardianship and
administration orders, which were heard on the papers without there being an opportunity to
hear from the person. Concern was also raised indicating that while the people who are the
subject of the hearing may have been present at hearings, there was no one there to speak on
their behalf, or help them make their views heard.3?

QCAT aims to settle matters without the requirement of a traditional court hearing in ‘a way
that is accessible, fair, just, economical, informal and quick’.3?? Parties are generally required to
be self-represented.3?* However, active parties (including the person who is the subject of the
hearing, applicants, and administrators/guardians who come into contact with QCAT through a
guardianship matter) can access legal representation by leave.3* People with impaired
decision-making capacity can access such leave as a matter of right, in the interest of justice.
Notably, however, people rarely have legal representation in QCAT.326

325

A number of agencies provide assistance and advocacy to people subject to guardianship
matters. For example, the Queensland Public Interest Law Clearing House Self-Representation
Service provides free legal advice and assistance to self-represented parties in guardianship
matters with QCAT. QAIl, QADA and the Seniors Legal and Support Service are also examples of
other organisations who provide assistance.®*” However, these organisations are limited in
respect of the services they can provide due to their size and funding. A further problem
relates to how best to enable the people who are subject to guardianship proceedings to
become aware of and get assistance to contact the relevant agencies.

A further issue is how Tribunal application forms approach and promote the participation of
the person to whom the matter relates. The application form for guardianship and
administration matters only includes a brief statement in relation to the attendance of the
person to whom the matter relates at a hearing. The form reads, “In some cases, the tribunal

will expect the adult to attend the hearing” 3%

319 FDN [2011] QCAT 325; FPC [2012] QCAT 689; BMD [2013] QCAT 479.

320 B\MID [2013] QCAT 479, 7 (Restricted Transcript).

321 Queensland Aged and Disability Advocacy Inc., above n 24, 4, 6.

322 Queensland Civil and Administrative Tribunal Act 2009 (Qld) ss 3-4; Queensland Civil and Administrative Tribunal, Practice
Direction No 1 of 2012 — Hybrid hearings, 3 September 2012, para 1; Bobette Wolski, ‘QCAT’s hybrid hearing: The best of both
worlds or compromised mediation?’ (2013) 22(3) Journal of Judicial Administration 154.

323 Queensland Civil and Administrative Tribunal Act 2009 (Qld) s 43(1).

324 Guardianship and Administration Act 2000 (Qld) ss 119, 124.

325 Queensland Civil and Administrative Tribunal Act 2009 (Qld) s 43(1); Queensland Civil and Administrative Tribunal, Legal advice
and representation (24 August 2015) <http://www.qcat.qld.gov.au/using-qcat/legal-advice-and-representation>.

326 Hazel Genn, ‘Tribunals and informal justice’ (1993) 56(3) The Modern Law Review 393, 398; Queensland Law Reform
Commission, above n 10, vol 4, 34.

327 Queensland Advocacy Incorporated, Individual advocacy (2009) Queensland Advocacy Incorporated
<http://www.qgai.org.au/index.php?option=com_content&view=article&id=78&Itemid=67>; Queensland Aged and Disability
Advocacy Inc., Guardianship Advocacy (2014) Queensland Aged and Disability Advocacy Inc.
<http://www.qada.org.au/services/guardianship-advocacy>; Caxton Legal Centre Inc., Seniors Legal and Support Service Caxton
Legal Centre Inc. <https://caxton.org.au/sails_slass.html>.

328 Queensland Civil and Administrative Tribunal, Application for administration/guardianship appointment or review —
Guardianship and Administration Act 2000, Form number 10 (version 2) (28 January 2016) Queensland Civil and Administrative
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The principles promote the right of a person to participate in the making of decisions that
affect their life to the greatest extent possible.3? As such, the participation of the person to
whom the matter relates in hearings and reviews should be presumed and encouraged rather
than communicated as being an exception. Tribunal forms should reflect an expectation that
the person will attend and participate in the hearing.

Additionally, the participation of the person in a proceeding should be confirmed immediately
prior to a proceeding, particularly when a notable period of time has passed between when
the application was made and when the matter will be heard. A person’s health, wellbeing
and/or circumstances can change between the time at which an application is made and the
matter is heard and therefore their ability to participate in a proceeding can change.

7.2 Developing an appropriate legislative and
procedural framework for assessing capacity

Developing an appropriate procedural framework for capacity assessment is not a
straightforward matter. The varying circumstances, requirements and reasons involved in
capacity assessments require guidelines that focus on more than just processes.3° There is a
need to develop a holistic strategy that provides for a principled but flexible approach to
capacity assessments, while mandating certain procedural safeguards for those subject to a
capacity assessment. Such a process must also be conducted in a way that seeks to maximise
the capacity of the person involved.33!

7.2.1 Guidelines for capacity assessment

The QLRC considered that the current definition of capacity achieved an “appropriate balance
between maximising an adult’s decision making autonomy and safeguarding the adult from
neglect, abuse and exploitation.”**? The QLRC also considered that, to ensure a consistent and
best practice approach to such assessments, the Guardianship and Administration Act and the
Powers of Attorney Act should be amended to require the Minister to prepare and issue
guidelines for assessing capacity. Further, it was proposed that these should be contained in
subordinate legislation, and be informed by wide and inclusive consultation with individuals
and organisations with qualifications and experience in making capacity assessments.33

In the United Kingdom, the Code of Practice under the Mental Capacity Act 2005 requires that
before deciding that someone lacks capacity to make a particular decision, all practical and
appropriate steps are taken to enable them to make the decision themselves.?3* The Code of
Practice provides guidance on the steps to be taken to ensure the person being assessed has
been given the relevant information about a decision in a way that is most appropriate in
helping that particular person to understand, and that all possible and appropriate means of

Tribunal <http://www.qcat.qld.gov.au/__data/assets/pdf_file/0005/100868/Form-10-Application-for-Administration-
Guardianship.pdf>.

329 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1.

330 Mary Donnelly, above n 293, 150.

31 |bid 152.

332 Queensland Law Reform Commission, above n 10, vol 1, 272 [7.132].

333 |bid vol 1, Ixvi-Ixvii [recs 7-11 to 7-17].

334 Department for Constitutional Affairs (United Kingdom), above n 146, 29.
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communication are tried.>* Emphasis is placed on undertaking these steps in a way that
reflects the person’s individual circumstances and meets their particular needs.

A number of Canadian provinces have also adopted more regulated approaches to capacity
assessment. For example, Alberta requires that guardianship, trusteeship and co-decision-
making applications are accompanied by a ‘capacity assessment report’.33¢ A capacity assessor
is required to conduct an assessment in accordance with the regulations (which also includes
the provision for the Minister to make guidelines for the assessment of capacity) and complete
a capacity assessment report in the prescribed form.3’ In Alberta, the regulations outline the
process for undertaking capacity assessment with a focus on the rights of the person subject to
the assessment including that:

e acapacity assessment may be conducted only if the need for the assessment has been
established;

e aperson has the right to refuse to undergo a capacity assessment;

e aperson must be given the opportunity to undergo an assessment at a time and under

circumstances in which the adult will be likely to demonstrate the person’s full capacity.3*®
Similarly in Ontario, there is a system of capacity assessors. The Capacity Assessment Office
trains health professionals to be capacity assessors and maintains a current roster of qualified
capacity assessors.3° Capacity assessment guidelines are produced with sample questions
depending on the type of matter for which capacity is being assessed.3*

The cost associated with capacity assessments may be a financial barrier to some people
accessing capacity assessments. However, the need for capacity assessments may diminish
with enhanced understanding and guidance about capacity. The establishment of practical
guidance and requirements, such as the Code of Practice in the United Kingdom, may facilitate
an improved understanding of capacity within the community and relevant professions.

7.2.2 Principles to support capacity assessments

Principles to guide capacity assessment arguably also provide for greater guidance about the
approach that should be taken in implementing the legal test for capacity. Although the legal
test is appropriate, the assessment process may not be carried out according to the underlying
philosophy of either the test or the overarching legislation.

Consideration should be given to the inclusion of a set of principles to guide
assessments of decision-making capacity.

Queensland’s guardianship legislation seeks to balance the right of a person with impaired
decision-making capacity to the greatest possible degree of autonomy in decision-making and
the right to adequate and appropriate support in decision-making.3*

335 |bid 29-39.

336 Adult Guardianship and Trusteeship Act SA 2008, c A-4.2, ss 13(2)(a), 26(3)(a), 46(2)(a).

337 |bid s 102.

338 Adult Guardianship and Trusteeship Regulation, Alta Reg 219/2009, s 3(1).

339 Ontario Ministry of the Attorney General, Capacity Assessment (12 April 2011), Ontario Ministry of the Attorney General
<http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/capacity.asp>.

340 Ontario Ministry of the Attorney General, Guidelines for Conducting Assessments of Capacity (2005).

341 Guardianship and Administration Act 2000 (Qld) s 6.
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Taking this into account, alongside the recommendation for capacity assessment guidelines,
the QLRC also recommended that a set of principles be developed for assessing capacity
including:

e the presumption that a person has capacity for a matter;

e the principle that, in performing a capacity assessment, the assessment must be done in a
way that promotes and safeguards the person’s rights, interests and opportunities in the
way least restrictive of the person’s rights, interests and opportunities;

e the importance of preserving, to the greatest extent practicable, the person’s right to
make decisions; and

e the person’s right to be given any necessary support and access to information to enable
them to make or participate in decisions affecting their life.3*?

The VLRC also recommended that any new guardianship legislation should contain the
following capacity assessment principles:

e aperson’s capacity is specific to the decision to be made;

e impaired decision-making capacity may be temporary or permanent and can fluctuate over
time;

e aperson’s incapacity to make a decision should not be assumed based on their age,
appearance, condition, or an aspect of their behaviour;

e aperson should not be considered to lack the capacity to make a decision if it is possible
for them to make that decision with appropriate support; and

e when assessing a person’s capacity, every attempt should be made to ensure that the
assessment occurs at a time and in an environment in which their capacity can most
accurately be assessed.3%?

7.2.2.1 Therole of support in assessing capacity

Article 12 of the Convention imposes an obligation on State parties to recognise that people
with disability enjoy legal capacity on an equal basis with others.?* Read with article 5, an
overarching principle of equality and non-discrimination,®* there is an obligation on State
parties to ensure support is provided to people with disability to enable them to exercise their
legal capacity, so as to avoid discrimination.

There is a growing emphasis on strength-based assessments for capacity, where
capacity should be related less to the level of a person’s cognitive capacity or
functional ability, and more to the level of support available to a person or that could
be built around the person to make the decision.

Values in Action, a United Kingdom organisation, states that “the starting point is not a test of
capacity, but the presumption that every human being is communicating all the time and that
this communication will include preferences. Preferences can be built into the expressions of

342 Queensland Law Reform Commission, above n 10, vol 1, 304 [7.277].
343 Victorian Law Reform Commission, above n 42, 122.

344 Convention on the Rights of Persons with Disabilities art 12.

345 |bid art 5.
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choice and these into formal decisions. From this perspective, where someone lands on a

continuum of capacity is not half as important as the amount and type of support they get to

build preferences into choice” 3%

The principle that a person must be supported to exercise legal capacity is now
reflected in the recommendations of relevant law reform commission reports and
legislation.

The VLRC recommended a set of capacity assessment principles, one of which was that a
person “should not be considered to lack the capacity to make a decision if it is possible for
them to make that decision with appropriate support”.3#” Similarly the ALRC in its review of
Equality, Capacity and Disability in Commonwealth Laws included an obligation to provide
support in decision-making as a key national decision-making principle, and the introduction of
support guidelines with an emphasis on assessing a person’s capacity within the context of
available supports.

This approach is also reflected in similar legislation in other jurisdictions. For example, a key
statutory principle of the Mental Capacity Act 2005 (UK) is that “a person is not to be treated
as unable to make a decision unless all practicable steps to help him to do so have been taken

without success” .34

7.2.2.1.1 In Queensland
The Guardianship and Administration Act contains an acknowledgement that the capacity of
an adult with impaired capacity to make decisions may differ according to:

e the nature and extent of the impairment; and

e the type of decision to be made, including for example, the complexity of the decision to
be made; and

e the support available from members of the adult’s existing support network.3#

The complicating factor is that this acknowledgement applies to a person with impaired
decision-making capacity. A number of the Tribunal members who were interviewed
acknowledged that this principle was restricted to people who were already found to lack
capacity, and felt that it applied less to assessments of capacity than to the need for the
appointment of a guardian or administrator.3>°

346 s Beamer and M Brookes, Making Decisions: Best Practice and New Ideas for Supporting People with High Support Needs to
Make Decisions (Values into Action, London, 2001) in Jo Watson, Submission No 19 to the Victorian Law Reform Commission,
Review of the Guardianship and Administration Act 1986, May 2010, 10.

347 Victorian Law Reform Commission, above n 42, 72.

348 Mental Capacity Act 2005 (UK) s 1(3)

349 Guardianship and Administration Act 2000 (Qld) s 5(c).

350 Office of the Public Advocate interviews 4DL, 5PJ, 5XW, 7GT (2014).
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7.3 Ability, not capacity

The Convention considers the denial of legal capacity on the basis of a person’s
disability or decision-making skills to be discriminatory.®!

The ALRC report Equality, Capacity and Disability in Commonwealth Laws highlighted the
distinction between legal capacity and mental capacity. The Commission commented that
“what is clearly not appropriate in the context of the CRPD is a disqualification or limitation on
the exercise of legal capacity because of a particular status, such as disability.”3>?

The ALRC suggested that an appropriate approach would centre on the support needed to
exercise legal capacity, rather than an assumption that legal capacity is impaired because of an
impairment. Due to the connotations associated with the word ‘capacity’, e.g. confusion and
conflation with legal and mental capacity, the word ‘ability’ is preferred over ‘capacity’. The
Commission suggested that ‘ability’ “emphasises that the focus should be on assessing how
the individual can be supported to exercise their ability” 3>

7.4 Recommendations

Recommendation 11: In view of the direction fostered by the Convention and the ALRC, the
way in which ‘capacity’ is viewed in law and policy should be reconsidered to better reflect the
spectrum of ‘ability’ and a focus on the supports that must be provided for a person to
exercise their ‘ability’.

Recommendation 12: The Queensland Government should develop and introduce into
legislation principles to underpin the process of assessing capacity. The principles should
include (but not necessarily be limited to):

e aperson’s capacity to make decisions should be presumed;

e aperson should not be considered to lack the capacity to make a decision if it is possible
for them to make that decision with support;

e aperson should not be found to lack capacity unless information relevant to making the
decision has been provided in a format appropriate to the individual person’s needs and
circumstances; and

e when assessing a person’s capacity every attempt should be made to carry out the
assessment at a time and in an environment that means the person’s capacity can be
accurately assessed.

Recommendation 13: Alongside principles to guide capacity assessment, the Queensland
Government should engage individuals and entities with relevant expertise to develop capacity
assessment guidelines. The process of developing these guidelines should include a review of
the evidence currently requested/recommended for capacity determinations, including
whether cognitive tests such as the MMSE are appropriate, and should consider other

351 Committee on the Rights of Persons with Disabilities, General comment No. 1 (2014) Article 12: Equal recognition before the
law, CRPD/C/GC/1, Eleventh Session, 31 March-11 April 2014, 3.

352 Australian Law Reform Commission, above n 6, 46 [2.45], 47 [2.49].

353 |bid 47 [2.49-2.50].
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evidence-based approaches to assessing capacity. Consideration should be given to including
these in a Code of Practice, practice guidelines or equivalent instrument.

Recommendation 14: QCAT should comprehensively review the information and evidence that
it requires to make well-informed capacity assessments and ensure that application forms and
registry processes facilitate the gathering of appropriate information.

Recommendation 15: The Queensland Government should strengthen guardianship legislation
to require that the person who is the subject of the capacity assessment participates in
Tribunal processes associated with making a determination of the person’s capacity, except in
circumstances that would result in harm or have a detrimental impact on a person’s wellbeing.
All people who are the subject of a proceeding should be offered support and/or
representation for the process.
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8 Appointment of guardians and
administrators

The appointment of a guardian and/or administrator may be considered when other less-
restrictive decision-making supports and interventions have failed to meet the needs of a
person. Guardians and administrators are typically appointed by QCAT, either upon application
or on QCAT’s own initiative.3* Given that the Guardianship and Administration Act asserts that
a person’s right to make their own decisions should be interfered with to the least possible
extent,** the appointment of a guardian and/or administrator should be an intervention of
absolute last resort. Plenary (or full) appointments should be avoided, with guardians and
administrators appointed only for matters for which the adult lacks capacity and orders made
for the shortest time necessary.

This is consistent with article 12(4) of the Convention, which stipulates that any decision-
making intervention must uphold the rights, will and preferences of the person; be free of
conflict of interest and undue influence; be proportional and tailored to the person’s needs
and circumstances; apply for the shortest time possible; and be subject to regular review.3>®

Despite this, the number of Tribunal applications and orders in Queensland have been
steadily increasing.*’

Half of the Tribunal members who were interviewed for the research indicated that there were
often less restrictive ways to support a person’s decision-making other than by a guardianship
or administration order (based on the matters over which they preside).3*® This raises the
guestion about why appointments might be made in circumstances where less restrictive
alternatives might be available.

8.1 Circumstances leading to an application for a
guardian or administrator

A diverse range of life circumstances may trigger an application for guardianship and/or
administration. According to the Tribunal members who participated in the research, the most
common circumstances in a person’s life that lead to applications for guardianship and/or
administration applications related to the person’s diagnosed condition or impairment, the
person’s stage of life, a change in the person’s circumstances, or conflict among people in the
person’s life. It was also very common for guardianship and/or administration applications to
be sought due to the person’s informal support network having inadequate authority to act on
behalf of the person or due to the demands of third party organisations. Other reasons for
applications being lodged included the desire to protect the person who may have impaired
capacity, the desire for informal supporters to maintain a loving and supportive role rather
than a decision-making role, and the absence of a support network.3>°

3% Guardianship and Administration Act 2000 (Qld) s 12(3).

355 |bid s 5(d), sch 1, pt 1, principle 7.

356 Convention on the Rights of Persons with Disabilities art 12.

357 Queensland Civil and Administrative Tribunal, above n 154.

358 Office of the Public Advocate, above n 34.

359 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 6K6, 7GT, 7TZ (2014).
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8.1.1 Change in circumstances

Interviewees commonly spoke of situations where there was a “change in the adult’s personal
circumstances where it may be considered that he or she is vulnerable or at risk” 3% Significant
and often unexpected health events such as a health crisis (e.g. stroke or a sudden illness) or
an accident requiring hospitalisation (e.g. resulting in serious injury or acquired brain injury)
were the most common examples raised by interviewees.?®! Even if the reason for
hospitalisation was not connected to the person’s cognitive functioning, it could trigger a
fulsome evaluation of their physical and cognitive health.3¢?

Interviewees also frequently highlighted that changes in the existence or composition of a
person’s informal support network, or the absence of an informal support network were a
common trigger for applications to the Tribunal. Examples included where family lived a
significant distance away from the person, death in the family, conflict between family
members, other changes in family circumstances or dynamics, family members no longer being
able to provide support (e.g. support needs increasing, ageing parents), and the breakdown of
informal support networks.33

The need for a person to transition to supported accommodation or residential aged care was
also a commonly identified change in a person’s life that often triggers an application to the
Tribunal.®®* The need to transition into alternative accommodation is sometimes, but not
always, linked to a person’s stage of life.

8.1.2 Diaghosed condition and/or impairment

Interviewees highlighted that applications to the Tribunal were often made as a result of a
person experiencing a decline in their cognitive function. The existence of a brain tumour or
dementia were noted as being the most common reasons underpinning a person’s cognitive
decline. Intellectual disability was also frequently identified as a cause of impaired decision-
making capacity.3®®> A number of interviewees explained that mental illness and other mental
health issues were also commonplace.3%® Due to underlying mental health issues, a person’s
capacity may become impaired for a significant period of time, or it may fluctuate throughout
their life. One interviewee noted that substance abuse was also a common factor
underpinning applications to the Tribunal.3¢’

8.1.3 Life stage

Many interviewees explained that the ageing population was impacting the demand for
guardianship and administration through a greater prevalence of age-related conditions such
as dementia and the ageing carers of people with impaired decision-making capacity.3®®

360 Office of the Public Advocate interview FRY (2014).

361 Office of the Public Advocate interviews FRY, GHP, JMF, KC8, MXS (2014).

362 Office of the Public Advocate interview KC8 (2014).

363 Office of the Public Advocate interviews FRY, GHP, HB5, HPK, JMF, L5K, MDZ (2014).
364 Office of the Public Advocate interviews HB5, HPK, JMF, L5K (2014).

365 Office of the Public Advocate interviews FRY, GHP, HPK, JMF, KC8, K4R (2014).

366 Office of the Public Advocate interviews FRY, GHP, HPK, KC8 (2014).

367 Office of the Public Advocate interview K4R (2014).

368 Office of the Public Advocate interviews FRY, GHP, HB5, HPK, JMF, L5K (2014).
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The other key life stage described by interviewees as a trigger for applications was young
people with intellectual disability turning 18 years of age. This cohort included young people
with intellectual disability who were transitioning from the care of the State.3%

8.1.4 Third party organisations

It is common for applications for the appointment of an administrator, and to a lesser extent a
guardian, to be made in circumstances where informal decision-making arrangements are not
recognised or accepted by third party organisations.3”° This may arise where an organisation
has established arrangements that address obligations in respect of privacy legislation, legal
and fiduciary responsibilities, and organisational policies and practices.

The most commonly identified scenarios by Tribunal members in which third party
organisations sought evidence of legal authority from an informal decision-maker included:

e aged care providers requiring a formal order prior to a person entering their care;
e financial institutions requiring formal authority for a person to act on behalf of another;

e government agencies requiring a nominated liaison with whom they can interact with
authority;

e service providers (e.g. telephone companies, electricity companies, disability support
providers, real estate agents) requiring formal authority for a person to act on behalf of
another person; and

e hospitals requiring authorisation to act.3”*

The demands by third party organisations for legal decision-making authority were viewed by
some stakeholders to primarily be a risk management strategy.®’? As one stakeholder
explained, the guardianship system “is being used as an instrument of service provision in
order to sanction a service provision related decision and manage legal risk — an extension of
service provision.”3”

“Hospitals and nursing homes are using legal processes in order to facilitate their
operational efficiency.”3"*

Concerns centred on health care, aged care and other service providers, some of whom were
seen to be skilled in securing guardianship and/or administration appointments.3’> Example
situations included hospitals making QCAT applications to assist with the discharge of patients
from hospital, and aged care facilities pursuing the continued appointment of the Public
Guardian to sign off on the annual support plans for residents.>”®

369 Office of the Public Advocate interviews GHP, HPK, KC8 (2014).

370 Office of the Public Advocate interviews FRY, GHP, HB5, HPK (2014).

371 Office of the Public Advocate interviews 5CD, 6Y2, 6K6, 4DL, 7TZ, 44Y, 5XW, 5PJ, 6NV, 7GT (2014).

372 Office of the Public Advocate interviews B9X, C2W (2014); Carers Queensland Inc., above n 24; Queensland Aged and Disability
Advocacy Inc., above n 24.

373 Office of the Public Advocate interview C2W (2014).

374 Carers Queensland Inc., above n 24, 9.

375 Office of the Public Advocate interviews B9X, C2W (2014); Carers Queensland Inc., above n 24, 8; Queensland Aged and
Disability Advocacy Inc., above n 24,.
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Carers Queensland expressed concern about organisations giving precedence to
administration requirements over the needs of individuals, commenting that this “diminishes
the value of the informal care relationship and the contribution of informal carers in the life of
an individual.”®”” This can be a source of frustration for many carers who find that health and
allied health practitioners seek the appointment of a substitute decision-maker “often
without: consideration of the individual’s recovery or rehabilitation potential; [and/or]
meaningful communication with the individual and their carers/family to ascertain the
competency of informal support structures.”3”®

8.1.5 Conflict

Nine out of the ten QCAT members interviewed felt that it was common for guardianship
and/or administration applications to be made in circumstances of family conflict.3”° While
conflict between family members appeared to be the most common form, conflict also
involved attorneys and service providers. Separate to the issue of family conflict was family
members not being able to agree about a particular decision. Conflict also occurred between
family members and service providers, or between different service providers.3®

One Tribunal member described the point at which the Tribunal becomes interested in
situations involving conflict, “the Tribunal is well aware of the fact that families do not always
get on and frankly we don’t care about that except when it impacts upon an adult, so if you
come here and you don’t get on with each other and you haven’t liked each other for many,
many years, that’s of no interest until it impacts on the ability for appropriate decisions to be
made for the adult and that is when we do take a very keen interest in it.”38!

Conflict involving attorneys can occur in different contexts such as conflict between attorneys,
or conflict between family and an attorney. Conflict can result from the questionable actions
or inactions of an attorney. This was noted to primarily be in relation to financial abuse.38?
Enduring power of attorney matters are “often very contentious when somebody is very

unhappy with the actions of the attorney or maybe the inactions of the attorney” 38

8.1.6 Protection

The desire to protect a person who may have impaired decision-making capacity can be an
impetus for guardianship and/or administration applications to the Tribunal .3 For example,
ageing parents who provide informal care for their adult child with disability may engage in
transition planning for a future time when they are no longer able to provide care.
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8.2 Unnecessary applications and appointments

Concerns that the last resort intervention of guardianship is overused and misapplied in
response to circumstances discussed above are longstanding.3> The accessibility and low cost
of guardianship has resulted in applications being sought in preference to other options that
are less restrictive and do not infringe on people’s rights.38®

8.2.1 Requirements for an appointment

QCAT must follow a three-step process prior to appointing a guardian or administrator. First
QCAT must be satisfied that the presumption of capacity has been rebutted for the person in
respect of the matter at hand. Second, there must be a need for a decision or a likelihood that
the person will subject their health, welfare or property to unreasonable risk. Importantly, it
must be established that without the appointment of a substitute decision-maker, the person’s
needs will not be adequately met or their interests will not be adequately met.3®” There must
also be regard for the purpose and principles of guardianship legislation. QCAT must actin a
way that is the least restrictive of the person.

8.2.2 Unnecessary applications

The majority of the Tribunal members who were interviewed felt that some of the
guardianship and administration applications that come before them were unnecessary. Many
members suggested that unnecessary applications generally related to guardianship matters
rather than administration matters.3%

Varied reasons underpinned these views and included the existence of informal and less
restrictive decision-making options, a lack of work done with or by families to resolve the
issue/s at hand, and a lack of urgency for a decision to be made.3® Such issues would often be
identified after an initial examination of the situation and the provision of information.3%

A further indication that unnecessary applications may be made is that several Tribunal
members commented that the need for the appointment of a substitute decision-maker can
dissipate in between the time at which application is lodged and when the matter is heard. The
majority of examples were about accommodation decisions (e.g. transitioning to residential
aged care) and crisis situations involving mental health issues.?**

QADA highlighted that “service providers often jump too quickly to make a QCAT application.
This often leads to informal supports that the adult has in place for their own decision making
being replaced by the appointment of the Public Trustee or the [Public Guardian].”3%?
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Some stakeholders raised issues about the rigorousness of QCAT processes and the extent to
which there was procedural fairness. One interviewee stated that “there is no one to run a
counter argument to any of the applications”** and that “you really don’t get a mechanism
whereby the motives of the person who is making the application are subject to rigorous

consideration” 3%

8.2.3 Unnecessary appointments

8.2.3.1 Need for a service or accommodation decision

Many stakeholders suggested unnecessary appointments most commonly related to
guardianship matters e.g. support and accommodation services.3*> These applications are
commonly instigated by service providers who are often said to be “motivated by a need for
certainty about ‘who is responsible’ for a particular decision or concern about those in the
support network not being seen as reliable.”®% In other words, the Public Guardian “is
appointed really for the purpose of sanctioning a service provision decision or accommodation
decision” to assist service providers to manage their legal risk.>%”

8.2.3.2 Dealing with third party organisations

One of the most common reasons cited for potentially unnecessary appointments was the
need to progress matters with third party organisations, for example government agencies,
financial institutions, mental health providers and residential aged care providers. For some
people, it can be impossible to progress matters (including matters that do not directly relate
to an agreement or contract) without an appointment, and some people still incur difficulties
after an order is made.3?® This can become the ‘need’ for which an appointment is considered
to be required.?*®

Tribunal members highlighted that guardianship applications are often lodged to appease
residential aged care providers, however they are often dismissed by the Tribunal after finding
that there is no real need for an appointment.*®

8.2.3.3 Family conflict

Situations of family conflict where there was a view that the Tribunal had not sufficiently
scrutinised or was unable to adequately work through the issue/s of contention were also
identified as a source of sometimes unnecessary appointments. While it was recognised that
such situations “are not black and white at all”,**! it was suggested that on occasions “rather
than the Tribunal working through the conflict and trying to unpack it, it just gets to the point

where it is kind of too hard; off to the statutory guardian”.4%
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QADA commented that “conflict with an existing support network is often approached by
QCAT as requiring the formal appointment of the Public Trustee or the Office of the Adult
Guardian [now Public Guardian]”.*®® This view was supported by a stakeholder from within the
guardianship system who commented that on occasions it seemed like,

“the Tribunal is appointing [the Public Guardian] for the purpose of family
mediation or appointing [the Public Guardian] to sort the mess out so that another
person can be appointed. In some cases where the Tribunal is appointing [the
Public Guardian] to arbitrate between warring factions about what day and time
of the week Party A visits Mum in the nursing home and what day and time... |
mean it’s as simple as that. It really is. The Tribunal have views about the extent to
which they can successfully resolve that before the appointment and we will have
our views about the extent to which that could’ve, should’ve, would’ve been dealt
with in a pre-appointment hearing.”***

8.3 Potential strategies for avoiding unnecessary
applications and/or appointments

The following section offers discussion of some potential strategies to ensure that only
necessary applications proceed to a hearing and that only necessary appointments are made.
Some of these processes and initiatives could be viewed as a redistribution of existing
resources, rather than activities requiring significant additional resourcing. Others may require
supplementary resourcing, for example for strategies that propose additional activities for
some statutory agencies.

8.3.1 Information and education

Some Tribunal members described how the provision of information to hearing participants
about aspects of the guardianship system can avoid the need for an appointment. This can
often result in applications being withdrawn or dismissed.*%®

Tribunal members explained that they often educate hearing participants about the statutory
health attorney regime; purpose and implications of guardianship and/or administration; the
protective jurisdiction of the Tribunal; the least restrictive alternative; the inability of the
Tribunal to make appointments ‘just in case’ the need for a decision arises; and the provision
of informal decision-making support and/or informal substitute decision-making.*

This educative approach to hearings appeared to assist with determining the need for an
appointment and preventing unnecessary appointments. Although arguably the provision of
such information should ideally occur prior to the application and/or the hearing process.

403 Queensland Aged and Disability Advocacy Inc., above n 24, 2.

404 Office of the Public Advocate interview QNC (2014).

405 Office of the Public Advocate interviews 4DL, 44Y, 5CD (2014).

406 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5XW, 6NV, 6Y2, 7GT (2014).
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8.3.2 Tribunal registry processes

Some interviewees suggested that unnecessary appointments may be predicated by
insufficient scrutiny in the course of assessing an application (both before and during the
conduct of a hearing).*”” This notion was supported by QADA who submitted that the “undue
haste [of service providers] to proceed to an application is seemingly rarely met with much
scrutiny from QCAT.”4%®

Guardianship and administration applications are first examined by the Registry of the Human
Rights Division, which is responsible for the case management of applications. The Registry
gathers and initially examines the relevant information associated with lodged applications to
ensure that Tribunal members have adequate information at hearings.*®

Enhanced scrutiny of case information by QCAT’s Registry may mitigate some
unnecessary applications, however the Registry is not currently equipped to
undertake such work.

The Human Rights Division Registry undertakes its work assiduously; it handled a record
number of guardianship and administration applications in 2014-15.*° However the
imperative to process applications promptly may inhibit the Registry’s ability to interrogate
applications in a more fulsome manner.

“QCAT can ask for material when it gets an application, but they are under
enormous pressure down there. They have so many things to do and they are not
funded or equipped to, in fact launch an investigation in relation to the application
and conduct an active investigation and try and find the full range of the
circumstances. They go on what is put before them. If there is something that is
obvious or something in dispute, they will ask a question to get further material,
but the whole process is not what you would call ideal in any way, shape or form
for addressing the fundamental issue, ‘Is this a case where a guardian should be
appointed? Is there any alternative arrangement that can be put in place?””*!

In supporting Queensland’s obligations under the Convention, and in upholding the
underlying premises of Queensland’s guardianship system, the screening and case
management of guardianship and administration applications in QCAT should be
strengthened with a view to identifying unnecessary applications and diverting
applications that may be resolved in a less restrictive manner. Such processes should
also involve early engagement with the person subject to the application and
connecting them to advocacy services where appropriate.

Some interviewees suggested that scrutiny of case information by QCAT’s Registry may
mitigate some unnecessary appointments by either enhancing the information upon which
decisions are made or identifying situations where the need for a hearing could be avoided or

407 Office of the Public Advocate interviews B9X, C2W, DXC (2014).

408 Queensland Aged and Disability Advocacy Inc., above n 24, 2.

409 Office of the Public Advocate interviews B9X, C2W, KC8 (2014); Queensland Civil and Administrative Tribunal, Organisational
structure (24 March 2015) Queensland Civil and Administrative Tribunal <http://www.qcat.qld.gov.au/about-qcat/organisational-
structure>; Queensland Civil and Administrative Tribunal, ‘Annual Report 2009-10’ (2010) 14.

410 Queensland Civil and Administrative Tribunal, above n 154.

411 Office of the Public Advocate interview B9X (2014).

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 75



addressed via other means (e.g. alternative dispute resolution).*'? One interviewee suggested
that “there seems to be a bit of a gap between that kind of administrative checking off and
then what happens in the Tribunal. There is a gap there. Something [is needed] whereby the
information that has come in gets tested a little bit; you have got to do it very carefully. It’s not
replacing what the Tribunal does, but it’s kind of put through a filter. And | think this happens
to some extent, but we see lots of examples where it hasn’t happened.”*!3

Enhancing current screening processes could lead to the identification of alternatives to
guardianship and administration such as:

e providing information to equip applicants to undertake a supported or informal decision-
making role (as done in hearings by some Tribunal members);

e advocating the pursuit of less restrictive interventions (e.g. enduring documents, informal
support or decision-making, the statutory health attorney regime etc.); and/or

e redirecting applications from the hearing process to other processes like mediation or
conciliation.

Such an approach was supported by Carers Queensland Inc. who endorsed “the introduction
of enhanced initial screening processes, with the option of family conferencing, as a means of
either diverting inappropriate applications or improving the guardianship and administration
process for all parties.”** QADA also supported the concept, advocating that “QCAT could take
a more active role in vetting applications relating to guardianship and administration in line

with the principles of supported decision making and the General Principles more broadly” 4%

8.3.2.1 Obtaining the views of the person prior to the hearing

QADA suggested that guardianship and administration applications should not proceed to a
hearing until the person who is the subject of the application has been given information
about the matter in a way that they can understand it. The person must also have access to
relevant and appropriate decision-making supports prior to the application being made.*®

QADA also considered that applicants must demonstrate that the person who is the subject of
the application knows that it has been made, and must also explain why other less restrictive
supports are not appropriate and/or able to continue.*'” QADA stated “just as an application
will not proceed to hearing if a medical report has not been approved, an application should
not proceed to hearing unless the above are addressed”.*!

Currently, the role of QCAT’s Registry is limited to notifying the person of the hearing and
providing a copy of the application.**°

412 Office of the Public Advocate interviews B9X, C2W (2014).

413 Office of the Public Advocate interview C2W (2014).

414 Carers Queensland Inc., above n 24, 9.

415 Queensland Aged and Disability Advocacy Inc., above n 24, 4.

416 |bid.

417 | bid.

418 |bid 3.

419 Guardianship and Administration Act 2000 s 118; Queensland Civil and Administrative Tribunal Rules 2009 (Qld) r 21;
Queensland Civil and Administrative Tribunal, Application for administration/guardianship appointment or review — Guardianship
and Administration Act 2000: Form 10 Version 2 (2 April 2015) Queensland Civil and Administrative Tribunal, 3
<http://www.qcat.qld.gov.au/__data/assets/pdf_file/0005/100868/Form-10-Application-for-Administration-Guardianship.pdf>.
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By contrast, the Tribunal Registry in New South Wales obtains the views of the person the
application is about and assists in identifying how the person can best participate in the
proceedings wherever possible.*” The benefits of the New South Wales approach are that:

e the Tribunal can have a higher degree of confidence that the person who is the subject of
the application has truly been made aware of the application, its implications and the
process that it lends itself to;

e the views of the person are made known to the Registry and can inform decision-making
about what less restrictive alternatives to guardianship and/or administration might be
appropriate and subsequently how an application should proceed; and

e the pre-hearing process better reflects the general principles in guardianship legislation
and the principles of the Convention.

8.3.2.2 Forms

One mechanism to enable and enhance the screening process undertaken at a registry level
may be to review or examine the current forms to ensure appropriate information is provided
to facilitate screening. QCAT’s application forms could be “updated to reflect a focus on the
principles of supported decision making and the principles underpinning the Guardianship and
Administration Act. This re-designed form would then enable QCAT to “checklist” compliance
with these principles in relation to the application and hearing process.”**

This would help ensure that applicants are acting in a manner that reflects the philosophy of
the Guardianship and Administration Act, particularly the rights-protection provisions in the
Acknowledgments of the Act and the principles. It would also ensure that guardianship and
administration is only pursued as a true last resort and that applicants demonstrate that the
person who is the subject of the application has been “given all practicable help before anyone

treats them as not being able to make their own decisions” .*??

8.3.2.3 Presence of the Public Guardian and Public Trustee at QCAT

One strategy to minimise unnecessary appointments made to public agencies may be to have
officers from the OPG and Public Trustee work alongside the Tribunal Registry. The role of
these officers would be to examine applications, ensure all other less restrictive alternatives
are considered and, where appropriate, advocate for less restrictive alternatives to the
appointment of a public decision-maker.

This practice occurred some years ago when representatives from the then Adult Guardian
were based at the Tribunal to examine applications and, where appropriate, advocate for less
restrictive alternatives to the appointment of the Adult Guardian.*?® The process provided a
safeguard for people who were the subject of applications and helped ensure that applications
were rigorously considered. It also reduced the likelihood of unnecessary appointments to the
Adult Guardian through ensuring that all other less restrictive alternatives were considered.

420 Guardianship Act 1987 (NSW) s 14(2)(a); New South Wales Civil and Administrative Tribunal, Application Process: Guardianship
Division (20 January 2015) New South Wales Civil and Administrative Tribunal
<http://www.ncat.nsw.gov.au/Pages/guardianship/application_process/application_process.aspx>.

421 Queensland Aged and Disability Advocacy Inc., above n 24, 5.

422 Mental Capacity Act 2005 (UK) pt 1, s 1(3) as cited in Queensland Aged and Disability Advocacy Inc., above n 24, 5.

423 Office of the Public Advocate interview PNJ (2014).
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The Office of the Public Advocate in Victoria places a Liaison Officer at the Tribunal to provide
advice and support to people at the centre of applications, those who make applications,
family members etc. The Liaison Officer provides information to the Tribunal on the powers
and functions of the Public Advocate and its ability to respond to requests of the Tribunal.**

8.3.3 Alternative dispute resolution

The term ‘alternative dispute resolution’ (ADR) is an umbrella term used to describe processes
that can be used to resolve a matter via processes other than a traditional hearing. Types of
ADR that may be used for guardianship and administration include:

e Compulsory conference — a hybrid of mediation and case management. It involves the
conduct of a meeting aimed at reaching an agreement between parties to resolve issues
and avoid the conduct of a hearing. The meeting may be chaired by a Tribunal member,
adjudicator or the Principal Registrar.*?®

e Maediation — a structured process led by a mediator who assists parties to discuss their
differences with a view to them reaching an agreement. The role of the mediator does not
include finding fault with any of the parties or making a decision about the matter.*?®

e Hybrid hearing — a process where hearing and mediation processes are held on the same
day with the same Tribunal member. At the hearing, all parties hear the evidence and
submissions of the other parties and the member makes a decision. The member’s
decision with reasons are noted but not revealed to the parties.*?’

If the parties resolve the matter during the subsequent mediation, the member will record
the terms of the settlement, make the necessary orders and never reveal their decision. If
an outcome is not reached through mediation, the member will inform the parties of their
decision with reasons and make the necessary orders to give effect to the decision.*?®

8.3.3.1 Use of alternative dispute resolution

While the availability of ADR processes is pivotal to QCAT achieving its functions, the
use of ADR as an alternative to the conduct of guardianship and administration
hearings is minimal.

QCAT promotes the use of ADR processes as a key strategy to deliver accessible, quick and
inexpensive dispute resolution services to Queenslanders and fulfil its statutory obligations
under the Queensland Civil and Administrative Tribunal Act 2009.%*° The use of ADR processes
to resolve guardianship and administration matters however does not appear to be part of the

424 Office of the Public Advocate (Victoria) ‘Annual Report 2012-13’ (2013) 19.

425 Queensland Civil and Administrative Tribunal, ‘Annual Report 2009-10’ (2010) 9; Queensland Civil and Administrative Tribunal,
Compulsory conferences (10 July 2012) Queensland Civil and Administrative Tribunal <http://www.qcat.qld.gov.au/going-to-the-
tribunal/types-of-proceedings/compulsory-conferences>; Queensland Civil and Administrative Tribunal, Compulsory conferences —
an overview (10 July 2012) Queensland Civil and Administrative Tribunal <http://www.qcat.qld.gov.au/going-to-the-
tribunal/types-of-proceedings/compulsory-conferences>.

426 Queensland Civil and Administrative Tribunal, Mediation (17 July 2012) Queensland Civil and Administrative Tribunal
<http://www.qcat.qld.gov.au/going-to-the-tribunal/types-of-proceedings/mediation>; Queensland Government, Mediation (29
July 2014) <http://www.qgld.gov.au/law/legal-mediation-and-justice-of-the-peace/setting-disputes-out-of-court/mediation/>.

427 Queensland Civil and Administrative Tribunal, QCAT Practice Direction No 1 of 2012 — Hybrid hearings, 3 September 2012.

428 |bid.

429 Queensland Civil and Administrative Tribunal Act 2009 s 4(b); Queensland Civil and Administrative Tribunal, ‘Annual Report
2011-12’ (2012) 5.
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contemporary practice of the Tribunal. This is evidenced by the low number of ADR
proceedings (Table 3) and a Practice Direction that implies that guardianship matters are only
heard via a hearing or on the papers.**

Table 3: Number of compulsory conference and mediation proceedings

2010-11 2011-12 2012-13 2013-14 2014-15
Compulsory conference 24 20 6 10 9
Mediation 0 0 0 0 0
Total 24 20 6 10 9
Source: Queensland Civil and Administrative Tribunal, Customised data request for the Office of the Public Advocate, 20 January

2016.
Note: Figures represent proceedings conducted anywhere in Queensland.

8.3.3.2 Benefits of alternative dispute resolution
Some of the potential benefits of ADR that may be of assistance to guardianship and
administration matters include:

e the opportunity to resolve matters via processes that are confidential, off-the-record and
less formal than a public hearing;

e the opportunity to open up communication between parties and enable them to gain a
deeper understanding of each other’s positions;

e the provision of information to educate parties about guardianship and administration
and less restrictive options;

e achance to preserve or restore a relationship or ensure that a terminated relationship is
more amicable and that the focus is on the person’s needs;

e greater scope for creative solutions and less restrictive options compared to a hearing;

e the potential avoidance of the time, effort and costs associated with a hearing;

e reduced wait times for hearings due to fewer hearings being scheduled; and

e fewer guardianship and administration appointments being made.*!
The views of the Tribunal members were mixed in relation to the impact that greater use of
ADR processes would have on the number of appointments made by the Tribunal.**2 However,
a number of the Tribunal members indicated that the use of ADR processes would be a flexible
and useful response to applications involving conflicting parties (i.e. conflict between family

members, conflict involving attorneys, or conflict with service providers) or families that are
not able to reach agreement about a particular decision themselves.

430 Queensland Civil and Administrative Tribunal, QCAT Practice Direction No 8 of 2010 — Directions relating to guardianship
matters, 23 June 2010, para 3; Queensland Civil and Administrative Tribunal, above n 154.

431 Queensland Civil and Administrative Tribunal, Compulsory conferences — an overview (10 July 2012) Queensland Civil and
Administrative Tribunal <http://www.qcat.qld.gov.au/__data/assets/pdf file/0011/101171/compulsory-conference-
overview.pdf>; Queensland Civil and Administrative Tribunal, Compulsory conferences (10 July 2012) Queensland Civil and
Administrative Tribunal <http://www.qcat.qld.gov.au/going-to-the-tribunal/types-of-proceedings/compulsory-conferences>;
Queensland Civil and Administrative Tribunal, QCAT Practice Direction No 1 of 2012 — Hybrid hearings, 3 September 2012;
Queensland Government, Mediation (29 July 2014) <http://www.qld.gov.au/law/legal-mediation-and-justice-of-the-
peace/setting-disputes-out-of-court/mediation/>; Queensland Civil and Administrative Tribunal, ‘Annual Report 2009-10’ (2010)
10; Office of the Public Advocate, above n 34.

432 Office of the Public Advocate, above n 34.

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 79



It was also suggested that ADR processes may be useful in circumstances where there is poor
or no communication between those supporting a person who may have impaired decision-
making capacity.*3

While the extent to which Tribunal members collectively apply ADR processes and/or
techniques is unknown, a number of the Tribunal members who were interviewed indicated
that they attempt to incorporate ADR techniques into the hearings over which they preside.
For example, conducting the hearing in an educative manner, having a discussion about known
issues prior to commencing the formal aspects of the hearing, using ADR techniques to explore
the need for an appointment, and identifying creative solutions to resolve matters.**

Carers Queensland Inc. runs the Family Support and Advocacy Service, which has facilitated
sessions aimed at “ameliorating family conflict and determining arrangements with regard to
the care and support of a vulnerable family member. Overall, the Advocacy Service has found
that investing in good communication processes with all parties at the outset of the process

pays dividends in the longer term”.*>

In its report on the Review of Queensland’s Guardianship Laws, the QLRC conveyed
support for greater use of ADR processes to resolve guardianship and administration
matters.

The QLRC considered that “there are many benefits to be gained from a greater use of dispute
resolution processes in suitable cases”**® and proceeded to outline numerous potential
benefits to the individuals who are the subject of guardianship and administration proceedings
and their support networks. The QLRC also highlighted that it is important for guardianship
applications involving family conflict to be “identified at an early stage in the proceedings and

assessed for their suitability for referral to dispute resolution”.*’

The Queensland Parliamentary Committee examining the financial protections for
older Queenslanders recommended the development of programs that delivered
more participatory forms of justice, such as supported elder mediation.

More recently, in 2015, the Communities, Disability Services and Domestic and Family Violence
Prevention Committee reported that alternative justice approaches are cost effective and can
preserve family relationships.**® The Committee acknowledged the particular benefits of
Supported Elder Mediation and recommended that “the Queensland Government develop
programs to enhance the delivery, availability and accessibility of Supported Elder
Mediation”.**® In response, the Queensland Government confirmed that it “will explore

options for the development and implementation of Supported Elder Mediation”.4*

433 Office of the Public Advocate interviews 5PJ, 5XW, 5CD, 6NV, 6K6 (2014).

434 Office of the Public Advocate interviews 4DL, 5XW, 6NV, 6Y2, 6K6, 7TZ (2014).

435 Carers Queensland Inc., above n 24, 9.

436 Queensland Law Reform Commission, above n 10, vol 3, 59 [14.198].

437 |bid vol 3, 60 [14.200].

438 Communities, Disability Services and Domestic and Family Violence Prevention Committee, above n 87, 136.
439 |bid 137.

440 Queensland Government, above n 90, 4.
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8.3.3.3 Potential barriers and limitations

The Tribunal can determine the manner in which it resolves matters. As such, ADR processes
can be utilised to resolve guardianship and administration matters, and a person may request
that a matter be resolved through procedures other than a hearing, for example via a
conference.**! However, anecdotal evidence suggests that there is low awareness among
applicants, the people who are the subject of the matter, and other parties in respect of the
different resolution mechanisms available. The various ways in which a matter may be
resolved should be better promoted so that the most appropriate and least restrictive
procedure can be identified and utilised.

The degree to which the person who is the subject of the Tribunal application is able to
understand and participate in an ADR process may impact the appropriateness of the process
and their ability to sign an agreement. For example, people with particular conditions or
severe impairments may experience difficulties.

In some circumstances, there may also be a power imbalance whereby the person who is the
subject of the application is vulnerable as a result of a condition, impairment or their
circumstances. For example, a person may be experiencing an advanced stage of dementia,
have a severe or profound intellectual disability, or be at risk of being unduly influenced by
other parties.

According to the Tribunal members who were interviewed, the barriers to greater use of ADR
processes include:

e aperception that ADR processes are not appropriate for the majority of guardianship and
administration applications;

e the legislated obligation for the Tribunal to make a decision;

e the Tribunal’s focus on a traditional hearing process rather than on contemporary ADR
processes (in relation to guardianship and administration matters);

e the ease of achieving an outcome via a hearing compared to an ADR processes;

e alack of training and education of members in ADR processes and techniques;

e the additional scheduling complexities associated with ADR processes;

e the constrained funding and resources of the Tribunal; and

e an unwillingness among some Tribunal members to utilise ADR techniques and/or

processes.*?

There were contrasting opinions among Tribunal members in relation to the value of the use of
ADR for guardianship and administration matters. Some members indicated that constrained
resources would inhibit additional use of ADR processes while others indicated that such
processes were cost effective. Some members were unwilling to utilise ADR techniques while
others incorporate such techniques into their hearing processes.*

441 Queensland Civil and Administrative Tribunal Act 2009 (Qld) ss 4(b), 28(1).
442 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6Y2, 6K6, 7GT (2014).
443 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5XW, 6NV, 6Y2, 6K6, 7TZ (2014).
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8.3.4 Considering the impact of decision-making support

While there were mixed views among Tribunal members as to whether the provision of
informal support directly assists a person’s decision-making capacity, the need for an
appointment or both, the majority of Tribunal members highlighted that many appointments
may be negated by the provision of adequate informal decision-making support.***

The need for an appointment can be negated by the provision of adequate informal
decision-making support.

QADA has “been involved in a number of QCAT decisions where no formal appointment was
made because there was no need for any decisions at that time or there was no need for a
formal appointment because an informal support network, sometimes including service
providers, could provide informal decision making support”.**> However, examples such as this
“are not representative of the bulk of what QADA has observed in practice. Instead, we often
find that an adult’s right to make all the decisions that they could be supported to make for
themselves is neither upheld nor prioritised”.*4

This highlights the importance of thorough exploration of the informal support that is or could
be available to a person with impaired capacity and any other less restrictive options that may
be appropriate. Initial exploration of informal supports, along with the provision of educative
information, should occur as part of QCAT’s Registry case management processes. Further
exploration should also occur during the assessment of an application by a Tribunal member.

8.3.5 Integrated services and case management

Gaps in social service systems and the lack of a coordinated social service system
contribute significantly to the demand for guardianship.*’

As with most Australian States and Territories, Queensland’s human service system is complex,
fragmented and difficult to navigate, particularly for people with cognitive impairment and/or
impaired decision-making capacity. The coordination of supports is crucial for many people,
particularly those who experience difficulties in accessing support services. Case management
and service coordination can mean the difference between a person accessing the supports
they need or ‘falling through the cracks’ of the system.

An increase in the provision of case management to vulnerable Queenslanders, particularly
those with complex support needs, may lead to better personal outcomes and change the
potential trajectory of some people into the guardianship system. This view was supported by
various stakeholders who explained that the demand for guardianship was influenced by:

e a paucity of social supports and services (i.e. the rationing of services);

e the existence of service gaps and the challenges in accessing support to bridge these gaps
(e.g. through case management, which involves working with individuals, their families
and support network to identify and access information and/or supports);

444 Office of the Public Advocate interviews 4DL, 5CD, 5XW, 6NV, 6K6, 7GT, 44Y, 7TZ (2014).
45 Queensland Aged and Disability Advocacy Inc., above n 24, 2.

448 |bid.

447 Queensland Advocacy Incorporated, above n 24, 12-13.
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e bureaucracy that can exclude informal supporters from involvement in decision-making
processes; and

e the fragmented nature of local communities and the depletion of community spirit.**®

“A large percentage of [Public Guardian] appointments are because of systemic
failure.”*

In contrast, only six out of the ten QCAT members that were interviewed thought that the
need for guardianship and/or administration could be reduced by providing people with
greater access to the social supports and services they need. More particularly, only four QCAT
members felt that a greater investment in case management support could reduce the number
of guardianship and/or administration applications.*° It was suggested that, despite greater
case management, there would still be decisions to be made about services and support for
people with impaired capacity.*! In the words of one Tribunal member, “I don’t see how social
supports and services will help with decision-making. Someone still has to make a decision.
The fact that there might be choices magnifies the idea that they have to make decisions. |
hope there is going to be more support for people with disabilities, but that doesn’t mean that
there is going to be a less need for guardianship appointments.”4*2

The application of guardianship in lieu of appropriate case management is likely to be
disproportionate to the needs of many people and contributes to the pressures on
the guardianship system.

This issue not only drives guardianship applications, but is of concern to the OPG in relation to
the people for whom it acts as guardian. The OPG recently noted three key issues and
challenges facing the agency in relation to guardianship. The first of these was the lack of
service and accommodation options for the people for whom the OPG acts as guardian. This
requires the OPG to expend resources “on advocacy, negotiation and escalation with
government funding bodies and non-government service providers, in order to achieve

suitable outcomes which protect a person’s rights and interests” >3

Other key issues were the social exclusion and marginalisation of Queensland adults subject to
public guardianship, and their unmet disability support needs. Some people who are subject to
a public guardianship order have significant and complex support needs. Further to their needs
not being prioritised by government, these people experience “routine exclusion from
appropriate, mainstream services”.*** The OPG suggested that their clients who suffer such
exclusion and disadvantage would benefit from “intensive case management and service

coordination activities”.**®

448 Office of the Public Advocate interviews B9X, C2W (2014); Queensland Advocacy Incorporated, above n 24, 12-13.
449 Office of the Public Advocate interview S8LN (2014).

450 Office of the Public Advocate, above n 34.

451 Office of the Public Advocate interviews 44Y, 5PJ, 7TZ (2014).

452 Office of the Public Advocate interview 5PJ (2014).

433 Office of the Public Guardian, above n 104, 40.

44 |bid.

45 |bid.
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8.4 The least restrictive order

Queensland legislation requires that “the right of an adult with impaired capacity to make
decisions should be restricted and interfered with to the least possible extent”.**¢ Further, the
principles require that a person’s right to participate in decisions, and the need to preserve the
person’s right to make their own decisions, must be taken into account and that “a person or
other entity in performing a function or exercising a power under this Act must do so in the
way least restrictive of the adult’s rights”.*>” There are various ways in which least restrictive
orders can be made to promote decision-making autonomy. The use of screening and ADR
strategies may be one mechanism by which creative opportunities for making the least
restrictive order could be identified.

There are a number of other ways that QCAT can ensure that guardianship and administration
orders observe the least restrictive principle such as:

e not making a formal appointment i.e. dismissing or inviting the withdrawal of applications
where the matter can be resolved by means that are less restrictive than a guardianship
and/or administration order (e.g. through the statutory health attorney regime, enduring
power of attorney documents, informal arrangements, etc.);

e restricting appointments to the matter/s for which the person has impaired capacity;

e appointing member/s of the person’s support network in preference (where possible)
than the Public Guardian or Public Trustee; and

e ensuring that appointments are made for the shortest time necessary and are subject to
regular review.

8.4.1 Not making a formal appointment

Tribunal members may not make a guardianship and/or administration order for a number of
reasons including: determining that a person has decision-making capacity; finding that a
person is able to make decisions with support from others; uncovering that there is no real
need for a decision to be made; and identifying that the matter can be resolved by means less
restrictive than a Tribunal order. For example, during the hearing of JS, the presiding member
explained that “sometimes this tribunal, even although we receive applications, does not make
the formal appointment of a guardian, because the tribunal finds there’s no need. The
informal arrangements can work well, and the tribunal under the legislation must be as least

intrusive” .8

8.4.2 Making matter specific orders

While past practices often involved making plenary (or full) guardianship orders, where
guardians exercised decision-making responsibility for all personal decisions on behalf of the
person, there is now an emphasis on guardianship (and to a lesser extent administration)
orders being limited to those matters for which the person lacks capacity and in which a
decision is needed.

456 Guardianship and Administration Act 2000 (Qld) s 5(d).
457 |bid sch 1, pt 1, principle 7(1)-(3); Powers of Attorney Act 1998 (Qld) sch 1, pt 1, principle 7(1)-(3).
458 JS [2013] QCAT 706.
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8.4.2.1 Plenary vs matter specific orders

There is a large contrast between the extent to which QCAT makes plenary guardianship and
administration orders to the public agencies. As seen in Table 4, almost all (96%)
administration appointments made to the Public Trustee are plenary. For the people who are
subject to these orders, it means that the Public Trustee is their substitute decision-maker for
all financial and property matters and that they have no legal authority in relation to such
matters.

In contrast, plenary appointments account for only 8% of guardianship appointments made to
the Public Guardian. Very few of the people who are subject to a guardianship order made to
the Public Guardian are denied legal authority in all areas of personal and health care decision-
making. The majority of people subject to a public guardianship order retain their legal
authority for some personal and health care matters.

Table 4: Plenary and matter specific orders made to public agencies
Public Guardian Public Trustee
Plenary orders 8% 96%
Matter specific/limited orders 92% 4%
Total 100% 100%

Sources: The Public Trustee, Customised data request for the Office of the Public Advocate, 7 October 2014; Office of the Adult
Guardian ‘Annual Report 2014-15’ (2015) 22.

Notes: Data for the Public Guardian was current as at 30 June 2015. Data for the Public Trustee was current as at 7 October
2014.

A plenary administration order involves the person losing legal capacity to make all
financial decisions, and arguably is not consistent with article 12 of the Convention.

Many of the Tribunal members who were interviewed indicated that they felt more assured
that the person’s needs would be met if a plenary order for administration was made. There
appeared to be two main reasons that underpinned their position: the overall protective
jurisdiction of the Tribunal; and difficulties implementing the compartmentalisation of financial
matters.**® A number of Tribunal members took comfort that people subject to administration
orders, despite having lost their legal authority for all financial matters, would continue to
have an opportunity to participate in decision-making. These members trusted that appointed
administrators, particularly the Public Trustee, would always apply the least restrictive
principle when undertaking their role.*®° The law requires that administrators undertake their
role in a manner that is least restrictive and maximises the involvement of the person subject
to the order.

8.4.2.2 Simple versus complex decisions

The Guardianship and Administration Act acknowledges that the capacity of a person to make
a decision may differ according to the complexity of the decision to be made.*! Theoretically,
orders may be limited to decisions of particular complexity. In practice however, it seems
compartmentalising simple and complex decisions can be a challenge.

459 Office of the Public Advocate interviews 44Y, 5PJ, 6NV, 6K6, 6Y2, 7GT, TTZ (2014).
460 Office of the Public Advocate interviews 5PJ, 6NV, 6Y2, 6K6, 7GT (2014).
461 Guardianship and Administration Act 2000 (Qld) s 5(c)(ii).
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8.4.2.2.1 Guardianship

Interestingly, there were varied perspectives among the interviewed Tribunal members as to
whether the Guardianship and Administration Act enabled guardianship appointments to be
restricted to complex decisions in relation to a type of matter. Most members were of the view
that the Act allowed for orders to be limited to complex matters, although some did not think
the Act provided for delineation within types of matters. Others were unsure.*¢?

Some Tribunal members indicated that it was rare for guardianship appointments to be
restricted to complex decisions regarding a type of matter and others expressed a reluctance
to make such appointments. The underpinning reasons included the:

e very individualised nature of ‘simple’ and ‘complex’ decisions;

o difficulty associated with delineating the decisions that could be considered as ‘simple’
versus ‘complex’;

e need to ensure an order was workable (i.e. that it can be implemented without confusion
or difficulty);

e need for an appointment often being centred on complex types of decisions (as opposed
to simple decisions); and

e importance of ensuring the person subject to the order is not vulnerable to risk.*3

Tribunal members indicated that the challenges associated with dissecting simple and complex
decisions in relation to particular matters can result in orders that are not workable or
practical.*** In some circumstances, this may prevent the needs of the person who is subject of
the order from fully being met or their interests protected. Another consequence raised by a
Tribunal member was that a higher likelihood of unworkable orders may result in subsequent
applications bought before the Tribunal.*¢®

8.4.2.2.2 Administration

Nine out of the ten Tribunal members who were interviewed were of the view that the
Guardianship and Administration Act enabled administration appointments to be restricted to
complex financial decisions. One member did not think that the Act enabled such
appointments.4¢®

Akin to guardianship decisions, Tribunal members cited a number of challenges in delineating
simple and complex financial decisions. These included:

e having sufficient information and evidence to reliably determine if a person can make
simple versus complex decisions;

e the complexities around determining and compartmentalising ‘simple’ versus ‘complex’
financial decisions for a person;

462 Office of the Public Advocate, above n 34; Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 6K6,
7GT, 7TZ (2014).

463 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 6K6, 7GT, 7TZ (2014).

464 Office of the Public Advocate interviews 4DL, 44Y, 5PJ, 5XW, 6Y2, 7GT, 7TZ (2014).

465 Office of the Public Advocate interview 6Y2 (2014).

466 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 6K6, 7GT, 7TZ (2014).
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e the need to ensure administration orders are workable i.e. that they can be implemented
without confusion or difficulty;

e the need for appointments to align with the protective jurisdiction of the Tribunal i.e.
ensure that the needs and interests of the person who will be subject to an order will be
met and that they will not be exposed to unacceptable risk;

e ensuring that subsequent applications to the Tribunal will not be required, particularly in
relation to determining whether a particular financial decision would be considered
‘simple’ or ‘complex’ for a person; and

e the focus of making an appointment being centred on ‘need’ rather than on what
decisions are simple or complex from the perspective of the person.*®’

While some members indicated that they regularly make orders appointing an administrator
for complex financial decisions (e.g. managing large lump sums of money), overall there was a
preference to appoint administrators for all financial matters.**® QADA submitted however
that they have been able to successfully advocate for administration orders to be limited to
complex financial matters, however such appointments were not the norm.*° QADA further
advised that in their experience the general principles “often seem to be dismissed in favour of
arguments relating to the protection of the adult and ‘duty of care’.*”

A Tribunal member described an administration review hearing which highlights the particular
complexities involved in segregating simple from complex decisions and the risks that may
eventuate for the people that Tribunal members see on a day-to-day basis. It also illustrates
the impact on a person’s overall financial position of being given authority to make numerous
simple financial decisions.

The Tribunal member presided over a review hearing for an administration appointment that
centred on a highly articulate and well supported young woman with a diagnosed mental illness.
The young woman lived in a residential service and had a network of informal supporters. At a
previous hearing, she was deemed to have capacity for simple but not complex financial decisions.
She retained control of her pension, however an administrator was appointed to manage a sum of
money that she had inherited.

The woman made decisions to purchase furniture, gym equipment and ongoing storage for these
purchases. The purchases were made as the woman believed she would soon leave the residential
service, which was not a decision that the OPG would endorse. The young woman also purchased
meals to be consumed at the residential service when meals were already provided as part of her
accommodation costs. The woman submitted each invoice to her administrator for payment.

Three to five years later, the review hearing established that there were little funds remaining in
the woman’s inheritance. In response to the member’s questions about the depletion of the
woman’s inheritance, the administrator indicated that the woman was deemed to have capacity to
make simple financial decisions. As such, the invoices provided by the woman were paid.

In retrospect, the young woman and her administrator may have not fully understood the
cumulative nature and impact of her decisions. She made many ‘simple’ purchases and financial
decisions that resulted in a significant reduction in her financial assets.*’!

467 Office of the Public Advocate interviews 4DL, 44Y, 5PJ, 5XW, 6Y2, 6K6 (2014).

468 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 7GT, 7TZ (2014).
469 Queensland Aged and Disability Advocacy Inc., above n 24, 2.

470 1bid 3.

471 Office of the Public Advocate interview 44Y (2014).
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8.4.3 Appointing the most appropriate guardian/administrator

If QCAT decides to appoint a guardian or administrator, they must then identify the most
appropriate appointee. The Guardianship and Administration Act sets out the considerations
that Tribunal members must take into account when determining the most appropriate
appointee, which include for example the general principles and whether the potential
appointee is likely to apply them; and whether the person subject to the order and the
potential appointee are compatible.*’2

Given these considerations and that the general principles emphasise the importance of
maintaining a person’s supportive relationships, arguably there should be a greater emphasis
on choosing an appointee who is already part of the person’s support network, rather than the
Public Guardian or Public Trustee who does not have a personal relationship with the person.
In the case of the appointment of a guardian, the Guardianship and Administration Act
stipulates that the Public Guardian should only be appointed as a last resort, that is only if
there is no other appropriate person available.*”

8.4.3.1 Public vs private appointments

As shown in Table 5, there is typically a greater number of public guardianship appointments
than private appointments. This trend was reversed in 2014-15, when for the first time in
many years, public guardianship appointments (41%) accounted for a lower proportion of
guardianship appointments when compared to private/other appointments (59%).

Table 5: Private and public guardianship appointments
2010-11 2011-12 2012-13 2013-14 2014-15
Private/other appointments 992 1,134 1,259 1,098 1,436
Public appointments 1,382 1,431 1,400 1,282 998
Source: Queensland Civil and Administrative Tribunal, Customised data request for the Office of the Public Advocate, 20 January
2016.

Over the past five years, there has been a progressive decline in the proportion of
administration appointments made to the Public Trustee in comparison to private/other
appointments (Table 6). In 2010-11, public appointments accounted for 50% of all
administration appointments whereas they accounted for 43% in 2014-15.

Table 6: Private and public administration appointments
2010-11 2011-12 2012-13 2013-14 2014-15
Private/other appointments 1,230 1,497 1,766 2,174 2,086
Public appointments 1,360 1,475 1,536 1,580 1,542
Source: Queensland Civil and Administrative Tribunal, Customised data request for the Office of the Public Advocate, 20 January
2016.

In 2014, a new option for decision-making support emerged in Queensland — a fee-for-service
guardian. The private organisation offering this type of service proposes to charge a fee for the
supply of ‘case management’ type services that provide decision-making support to a person.

472 Guardianship and Administration Act 2000 (Qld) s 15(1).
473 |bid s 14(2).
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The Office of the Public Advocate is not aware of any guardianship appointments made by the
Tribunal to a fee-for-service guardian.

While the Guardianship and Administration Act does not preclude guardianship appointments
to fee-for-service guardians, it requires that the Tribunal consider the appropriateness of all
potential appointees. This includes consideration of the extent to which a person’s interests
are likely to conflict with a proposed appointee.*’* Arguably, the remuneration of a fee-for-
service guardian may be considered to be a conflict of interest in some circumstances. The
research identified that some stakeholders opposed appointments being made to fee-for-
service guardians.*’®

To protect the rights and interests of people with impaired decision-making capacity,
comprehensive consideration must be given to whether, as a matter of policy, Queensland’s
guardianship system should allow for fee-for-service guardians and, if so, what safeguards
should be implemented to mitigate against the risks associated with such appointments.

8.4.3.2 Why public appointments may be preferred

Interviews with Tribunal members highlighted a number of reasons why a public appointment
might be preferred over a private one.*’® One common reason was that a family member or
other supportive person was unwilling to take on the role of a formal substitute decision-
maker. This might occur for numerous reasons, including that the potential appointee:

e believes that their relationship with the person will be negatively impacted by them being
a substitute decision-maker;

e is comfortable having a loving and supportive role, but is uncomfortable making decisions
on behalf of the person;

e s unable to make a decision about the particular matter (e.g. deciding whether their
ageing parent should move into residential aged care);

e believes that the role of substitute decision-maker will involve conflict situations with
other people (e.g. family members) who are not supportive of the person subject to the
order; and

e does not feel they can adequately fulfil the role of substitute decision-maker due to other
responsibilities (e.g. raising their own children).*”

The research highlighted a number of other circumstances where the Public Guardian and/or

Public Trustee might be considered to be the most appropriate appointee. These included:

e the absence of an informal support network;

e asignificant degree of family conflict, breakdown, dysfunction and/or neglect;

e concern that members of the person’s support network will not undertake the role
adequately, apply the general principles and/or act in a manner consistent with the proper
care and protection of the person;

474 |bid ch 3 pt 15 15.

475 Office of the Public Advocate interview B9X (2014); Queensland Advocacy Incorporated, above n 24, 15; Carers Queensland
Inc., above n 24, 11.

476 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6NV, 6Y2, 6K6, 7GT, 7TZ (2014).

477 Office of the Public Advocate interviews 4DL, 44Y, 6NV, 6Y2, 6K6 (2014).
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e the supporters of the person subject to the order are ageing themselves and may
experience difficulty in making decisions;

e the person subject to the order had suffered financial abuse at the hands of a family
member and another family member would be required to pursue strategies to recover
funds from the family member responsible for the abuse;

e the poor or limited understanding of the substitute decision-making role and the related
responsibilities;

e vulnerability of the potential appointee to sabotage, abuse or exploitation themselves;
e the onerous requirements of a guardian for restrictive practice matters; and

e the nature, size and complexity of the person’s assets that need to be managed.*’®

8.4.3.3 Benefits of a public appointment

A public guardianship or administration appointment can offer specific safeguards for
some vulnerable people.

These safeguards can be particularly important for people who are socially isolated and/or
without family support, or whose family is in significant conflict; whose family and/or
supporters are in conflict with service providers; or those with a history of having experienced
abuse, neglect and/or exploitation. Some of the following benefits of a public appointment
were cited by stakeholders:

e decision-making independence and objectivity (particularly in crisis situations);
e detailed understanding of relevant legislation and regulatory frameworks;

e the identification and obtainment of financial benefits and entitlements (e.g. Centrelink
benefits, Total and Permanent Disablement payments);

e access to professional legal and specialist services and advice at commercially agreed
rates, which can result in professional advice that may not otherwise be obtainable;

e the skills of decision-makers who are experienced in navigating complex circumstances
and/or service systems to benefit the people for whom they represent (e.g. financial, legal,
disability services, restrictive practices, health, housing, taxation), which may lead to
greater options and/or better outcomes for a person;

e the weight and power of the State Government underpinning requests and/or decisions
(this may assist with advocating for a person and can mean that there may be
consequences for not complying with requests and/or decisions);

e greater transparency and accountability (e.g. Ombudsman, judicial review) around the
decisions made and the processes by which they were made; and

e greater support for a person’s autonomy and self-determination in situations where a
person’s family or support network are restrictive of the person’s right to make their own
decisions and/or participate in decision-making.*”®

478 Office of the Public Advocate interviews C2W, FRY, B9X, JMF, GHP, HPK, L5K, MDZ, MXS, KC8, HB5, DXC (2014); Office of the
Public Advocate, above n 51; Office of the Public Advocate, above n 34; Queensland Aged and Disability Advocacy Inc., above n 24,
2.

479 Office of the Public Advocate interviews B9X, C2W, PF3, DXC (2014); Carers Queensland Inc., above n 24, 11.
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8.4.3.4 Issues with public appointments

Despite these perceived benefits, guardianship and/or administration orders made to public
agencies are, arguably, one of the most restrictive decision-making interventions that can be
imposed upon a person who experiences difficulty with making and/or communicating a
decision. Under these arrangements, the right of a person to make and action their own
decisions about a type of matter is transferred to a public officer, who often has comparatively
limited knowledge about the person, their history and circumstances.

The appointment of a public guardian or administrator should only be a true
intervention of last resort.

The following stakeholder perspectives about the substitute decision-making undertaken by
public agencies emerged from the research:

e the high work load of public guardians negatively impacting the time afforded to
understand a person and their circumstances, and including the person in decision-making;

e decisions being driven by expediency and cost-efficiency rather than appropriately
engaging and involving the person with impaired capacity;

e poor application of the principles;
e the devaluing and/or exclusion of informal supports;

e atendency to favour the proper care and protection of a person over maximising the
person’s autonomy; and

e poor opportunity for people with impaired capacity to participate in decision-making.*°

Three quarters (75%) of the OPG staff who participated in the online survey felt that their high
case load inhibited the time that they have to engage in the decision-making process for each
person.®®! In practice, some guardians have a case load of between 40 and 60 people.*? This
can present daily operational challenges for the agency*® and arguably impact the ability of
public decision-makers to apply the principles, including principle seven, which outlines an
approach to substitute decision-making that involves the person as much as possible.

The research highlighted the various perceptions about the role of public decision-makers. For
example, many people in the community, and in sectors such as health and in government,
perceived the role of public decision-makers to include individual advocacy and the
enforcement of decisions.*®* Almost all (94%) of the OPG staff who participated in an online
survey indicated that the people for whom they make decisions did not understand the role
that they have as a public decision-maker.*® Further, it was suggested that many people did
not understand the fiduciary role and responsibilities of the Public Trustee.*®

480 Queensland Advocacy Incorporated, above n 24, 4, 16; Queensland Aged and Disability Advocacy Inc., above n 24, 3.
481 Office of the Public Advocate, above n 51.

482 Office of the Public Advocate interviews B9X, C2W (2014); Office of the Public Advocate, above n 51.

483 Office of the Public Advocate interview NH9 (2014).

484 Office of the Public Advocate interviews C2W, NH9 (2014).

485 Office of the Public Advocate, above n 51.

486 Office of the Public Advocate interview DXC (2014).
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A stakeholder from within the guardianship system believed that the expectations of people
subject to public guardianship and/or administration orders (and those of their families and
carers) can be inadvertently and unrealistically set by other agencies with whom the person
interacts.*®’

It is likely, however, that the actions of public decision-makers themselves also contribute to
confusion and misperceptions about their role. To ensure the proper care and protection of
the people they represent, public decision-makers do, on occasion, act as an advocate and/or
case manager in seeking to generate appropriate service and support options for the person
for whom they are appointed. The need for a public decision-maker to advocate or case
manage in this way may also be more prevalent in regional areas where there is a paucity of
services. %

8.4.4 Order for the shortest time necessary

QCAT has significant flexibility (and, given the general principles, an onus of responsibility) to
make guardianship and administration orders for the shortest time necessary. One way to
minimise the limitations placed upon a person who is subject to a guardianship and/or
administration order is to create a self-limiting order. This means that the order concludes
once a specific decision has been made rather than after a specific period of time.

Nine out of the ten Tribunal members who were interviewed were aware that the
Guardianship and Administration Act provided for the creation of self-limiting orders.*®® Many
members attributed this to section 12 of the Act, which allows for orders to be made subject
to any appropriate terms; the requirement of ‘need’ for an appointment; and other provisions
in the Act that ensure any decision-making intervention is undertaken in a way that is the least
restrictive of a person’s rights.*°

The majority of members indicated, however, that they either rarely or never made self-
limiting orders. Some indicated this was because the option wasn’t at the front of their mind
or included on hearing forms.*!

Despite self-limiting orders not being common practice, members advised that these orders
had been used in relation to legal matters, accommodation decisions, the sale of property (e.g.
the family home), changing service providers, insurance claims (e.g. personal injury claims),
superannuation matters, obtaining a passport, and health matters (e.g. decision to have an
operation).*?

Some members implied that it can be difficult to determine when an appointment should end
in relation to an event or specific decision and that they need to be mindful that an order does
not end prior to the matter being fully settled.*® In relation to the sale of a house, for
example, the Tribunal member would need to consider whether a person had the capacity to
manage the proceeds from the sale of a house, not just whether they had capacity to oversee

487 Office of the Public Advocate interview NH9 (2014).

488 Office of the Public Advocate interviews, B9X, NH9 (2014).

489 Office of the Public Advocate, above n 34.

4% Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6K6, TGT (2014).

41 Office of the Public Advocate interviews 4DL, 44Y, 5CD, 5PJ, 5XW, 6Y2, 6K6, TGT, 7TZ (2014).
492 Office of the Public Advocate interviews 44Y, 5CD, 5PJ, 5XW, 6Y2, TGT, 7TZ (2014).

493 Office of the Public Advocate interviews 5PJ, 7TZ (2014).
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the process of selling the house. Another example provided by a member was in relation to the
settlement of a person in residential aged care. They expressed concern about making an
order that concludes when the person is settled in a residential aged care accommodation
placement when there is a chance that soon after the placement the person may indicate that
they are unhappy with their new place of residence and express a desire to be re-located.**

Tribunal members suggested a couple of alternative approaches to self-limiting orders such as
estimating how long the appointment might be required so that, at that time, the matter will
be reviewed by the Tribunal with a view to determining whether or not a further appointment
is required. Alternatively, the Tribunal could make an appointment for a short period of time,
after which the order concludes.**®

8.5 Towards least restrictive guardianship and
administration orders

The Guardianship and Administration Act provides for QCAT to make guardianship and
administration orders subject to any terms that are considered to be appropriate.*® This gives
the Tribunal significant scope and flexibility in relation to the breadth, length and structure of
orders. The provision enables Tribunal members to include terms that enable creative
solutions, lessen the severity of an order, and minimise the limitations on a person’s decision-
making and legal capacity.

Queensland’s guardianship legislation offers significant scope and flexibility in relation
to making orders that are the least restrictive of a person’s rights, however this
capability may not always be utilised.

Yet the research has identified that these creative mechanisms for making the least restrictive
order are not often used.*’

There are however examples of how such flexibility may work, particularly when guided by the
general principles, to minimise the restrictiveness of guardianship and administration orders
on adults and promote their decision-making autonomy. QADA highlighted an example of this
strategy, in relation to an administration order, explaining that,

“QADA was able to successfully advocate for a QCAT Tribunal member to make an
order appointing the Public Trustee which was only 12 months in duration and
included a direction that the Public Trustee consider trialling increasing financial
autonomy for the adult over the course of the order. The hope was that over that
period of time the adult could be supported to take up increasing responsibility for
their own financial decision making and that, after twelve months, the Public
Trustee would no longer be needed”.*%®

494 Office of the Public Advocate interviews 4DL, 44Y, 5PJ (2014).

495 Office of the Public Advocate interviews 5CD, 6Y2, 6K6 (2014).

4% Guardianship and Administration Act 2000 (Qld) s 12(2).

497 Office of the Public Advocate interviews B9X, C2W, FRY, HB5, HPK, JMF, K4R, L5K, MDZ, NH9 (2014); Queensland Aged and
Disability Advocacy Inc., Advisory Group case examples for the Office of the Public Advocate, 4 February 2015.

4% Queensland Aged and Disability Advocacy Inc., above n 24, 1.
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Such conditions can also form part of guardianship orders. Although from another jurisdiction
(in the United States), the following case provides an excellent example of the types of orders
that could also be made in Australian jurisdictions, including Queensland.

The case concerned a 29-year-old woman with Down Syndrome who also had a diagnosed
intellectual disability.

She had a persistent history of irresponsibility with personal finances, stemming from an “inability
to comprehend fundamental money management principles”.** It was also found that she had
failed to take adequate steps to protect her own safety, and had in the past “placed herself in
jeopardy both by under-dosing and over-dosing on medication”.>®

While expert evidence found that her adaptive living skills were in the low functioning range, the
conclusion was that “with appropriate support” she would not meet the statutory definition of
‘incapacitated’ and could manage her property and financial affairs. Although the evidence did not
support that she could function fully independently.>%

While the Court found that the woman lacked capacity to “meet the essential requirements for
health, safety, or therapeutic needs without the assistance of a guardian at this time,”>% the Court
accepted her counsel’s argument that, with support, the woman may one day be able to conduct
her own affairs.

While the Court made an order for guardianship, the order included the following terms:

1. The guardianship shall expire one (1) year from the date of the entry of this Order;

2. The Guardians shall have the power to make medical and safety decisions on behalf of the
Respondent, giving due deference to the wishes of the Respondent;

3. The Guardians shall have an assessment of the Respondent’s basic needs and services conducted
by a professional knowledgeable in the Intellectual Disability Medicaid Waiver services, such as the
Community Services Board, and arrange for their practical implementation within a reasonable
time from the entry of this Order.

4. For the duration of the guardianship, the Guardians shall continue to assist Medicaid Waiver
service providers and guide Respondent in obtaining the maximum benefit appropriate for her
needs under the Waiver.

5. The Guardians shall transition the Respondent, in accordance with her wishes, from her group
home setting to a private residential environment.

6. The Guardians shall assist the Respondent with understanding financial issues and to the extent
possible develop money management skills with monitoring and guidance.

7. The Guardians shall support and foster the Respondent in rebuilding and strengthening her
relationships with her biological family, including Petitioners, her natural father, her grandmother,
half and step siblings, and others.

8. The Court strongly recommends that the Guardians continue to provide supportive decision
making assistance in anticipation of the termination of the guardianship order at the end of one
year.503

The court added, “At the end, it is the Court’s opinion that the Respondent will be able to work
with staff provided by the Medicaid Waiver, who will be providing the supportive decision making
skills and increased self-reliance that will allow her to adapt and succeed independently.”>%

4% Ross v. Hatch, No. CWF120000426P-03 (Va. Cir. Ct. Aug. 2, 2013) [5].
500 1bid.

501 |bid [4].

502 |bid [6].

503 |bid [1-10].

504 1bid [10].
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Importantly, applying flexible approaches is highly individualised and must be considered on a
case-by-case basis taking into account the unique situation and circumstances of the person.
There are multiple ways by which to promote creative and less restrictive orders for
guardianship and administration. First, they could be pursued for by a person’s representative
or advocate. Second public decision-makers (i.e. the Public Guardian and the Public Trustee)
can advocate for the review of orders, where a new appointment is made on less restrictive
conditions. Finally, Tribunal members themselves can make such orders. The ability to make
such orders could arguably be enhanced by the increased use of screening processes in the
registry, the involvement of the person in the proceedings and/or through the use of ADR.

8.6 Recommendations

Recommendation 16: The Queensland Government enhance QCAT’s registry processes to
ensure that, as far as possible, only those applications genuinely requiring a Tribunal hearing
proceed accordingly. To enable this, consideration might be given to:

e improved screening of applications;

e contact with the person who is the subject of the application ahead of proceedings (where
possible);

e contact with other parties/applicants ahead of proceedings to obtain further information
and/or provide information to ensure the appropriateness of the application;

e involvement of an officer of the Public Guardian or Public Trustee in providing information
and/or options to applicants;

e redirecting relevant matters to ADR;

e reviewing QCAT application forms for guardianship and administration matters to ensure
that all relevant information is obtained, including information that confirms that the
application is being made as a last resort (following all other practical attempts to assist
the person by other less restrictive and more supportive means), and that assists to
identify whether the matter might be resolved using ADR processes;

e undertaking an analysis of the benefits and costs of enhanced screening processes; and/or
e reviewing legislation to ensure that any barriers are appropriately mitigated.

Recommendation 17: QCAT should review its systems and processes to ensure that they
appropriately recognise and attend to the specialist nature of capacity determination, its
relationship to deciding guardianship and administration matters, and the potentially
significant consequences that these processes have upon the rights of a person. Members
presiding over such matters must have appropriate knowledge and expertise in hearing such
matters, and means by which to promote and share their learnings about hearing processes
and about the systems with which people who may have impaired decision-making interact.
This will promote greater consistency in decision-making.

Recommendation 18: In applying a least restrictive approach to guardianship and
administration, and seeking to ensure the sustainability of the guardianship system, QCAT
should develop orders that include terms and conditions requiring the provision of decision-
making support to the person subject to the order, with an expectation that the person will be
assisted by their guardian or administrator to develop their decision-making skills and
autonomy during the period of the order.
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9 Decision-making by public
guardians and administrators

When QCAT appoints a guardian or administrator, one option is to appoint the Public Guardian
or Public Trustee. In the case of the Public Guardian, QCAT can only make this appointment if
there is no one else appropriate (from the person’s own support network for example) to
undertake this role.®

Within the terms of a QCAT order, the Public Guardian can undertake substitute decision-
making with respect to personal decisions and the Public Trustee with respect to financial
decisions.”® In practice, the day-to-day decision-making for an adult are primarily delegated to
officers within the offices of the Public Guardian and Public Trustee.

The Public Guardian and Public Trustee operate in a legislative framework that acknowledges
that “an adult with impaired capacity has a right to adequate and appropriate support for
decision-making”.>%’ Further, the general principles require that a substitute decision-maker
recognise and take into account a person’s right to participate in decisions that affect them,
and take into account the importance of preserving a person’s right to make decisions.> As
such, a person must be given any necessary support and access to information that is required
to enable their participation, and the person’s views and wishes must be sought and taken into
account.”®

Yet, the extent to which public guardians and administrators may be able to provide the kind
of support necessary to ensure their clients can participate in decision-making can be impacted
by a number of factors including, but not limited to, the level of contact they have with their
client, the size of their case load, and the geographic location of their client.

In this section of the report, the term ‘client’ is used to describe a person for whom the Public
Guardian and/or Public Trustee has been appointed as decision-maker. The term ‘survey
respondents’ is used to describe the people who responded to an online survey.

Limited information from the survey of Public Trustee staff is presented in this section due to
the low survey response rate. The survey data concerning the OPG is considered to be
generally representative of the Adult Guardianship Team at the OPG.

505 Guardianship and Administration Act 2000 (Qld) s 14(2).

506 |bid s 33.

507 |bid s 5(e).

508 |bid sch 1, pt 1, principle 7(1)-(2); Powers of Attorney Act 1998 (Qld) sch 1, pt 1, principle 7(1)-(2).

509 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1, principle 7(1)-(3); Powers of Attorney Act 1998 (Qld) sch 1, pt 1,
principle 7(1)-(3).
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9.1 Public decision-makers —roles and
responsibilities

9.1.1 The Public Guardian and Public Trustee

While the Public Guardian has a number of important roles and functions with respect to
people with impaired decision-making capacity, one of those functions includes acting as a
guardian for personal matters if appointed by QCAT.>*° As at 30 June 2015, the Public Guardian
had over 2,300 guardianship clients, which represents an 11% increase on 2013-14.51

The Public Trustee delivers a number of financial and legal services, including administration of
deceased estates, management of trusts, creation of wills as well as financial administration
for people with impaired decision-making capacity where appointed by QCAT.>!? As at 30 June
2015, the Public Trustee was acting as administrator for 8,403 Queensland adults.>*®

9.1.2 Participation of persons in decision-making

9.1.2.1 Legal obligation to provide support

In Queensland, as in all other states and territories, guardianship legislation imposes an
obligation on guardians and administrators to perform their functions or exercise their powers
in a way that promotes the care and protection of people under guardianship.>*

Yet, unlike many jurisdictions, public decision-makers also have an obligation to take into
account the right of people to participate to the greatest extent practicable in decisions
affecting their lives and the importance of preserving, to the greatest extent practicable, the
right of a person to make their own decisions. This includes providing the people with any
necessary support and access to information to enable their participation and seeking and
taking into account, to the greatest extent practicable, the views and wishes of the person.
Guardians and administrators must also act in a way least restrictive of a person’s rights.

515

As such, clients of public substitute decision-makers must be given any necessary support and
access to information that is required to enable their participation, and the person’s views and
wishes must be sought and taken into account.>®

510 pyblic Guardian Act 2014 (Qld) s 12.

511 The Public Guardian, above n 104, 37.

512 pyblic Trustee Act 1978 (Qld); The Public Trustee of Queensland, ‘Annual Report 2014-2015’ (2015) 38.

513 The Public Trustee of Queensland, above n 512, 8.

514 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1, principle 7(5); Powers of Attorney Act 1998 (Qld) sch 1, pt 1,
principle 7(5).

515 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1 principle 7; Powers of Attorney Act 1998 (Qld) sch 1, pt 1, principle
7.

516 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1, principle 7(1)-(3); Powers of Attorney Act 1998 (Qld) sch 1, pt 1,
principle 7(1)-(3).
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9.1.2.2 National standards for public guardianship and administration

The national standards for public guardianship and administration articulate the minimum
level of service that people should receive from public decision-makers and serve as a
benchmark for state agencies.’' The national standards for guardianship that relate to the
participation of a person in personal decision-making are:

e providing information in an appropriate format about the role of the guardian and the
framework that guides decision-making;

e seeking and considering the views of the person (and other relevant parties), giving effect
to the wishes of the person where possible;

e considering and advocating for the least restrictive alternative that meets the needs of the
person;

e assessing the available options and advocating for the best option for the person in terms
of quality of life and opportunity;

e making decisions that fulfil legislative and agency requirements and communicating those
decisions to the person and key parties in a meaningful manner; and

e instigating appointment reviews or revocations in the best interests of the person,
ascertain the views of the person during a review, and advocate for the least restrictive
alternative for the person.>®

The national standards for the participation of a person in financial decision-making include:

e keeping the person (and other key people as appropriate) informed about their financial
affairs in appropriate formats;

e seeking and considering the views of the person in relation to major financial decisions;
e assisting the person to understand decisions and make decisions themselves;

e providing every appropriate opportunity for the person to take control of the management
of some or all of their financial affairs;

e making decisions in the best interests of the person, however in doing so such decisions
should be similar to those the person would have made prior to being subject to an
administration order;

e acting professionally e.g. treat the person with respect and dignity, communicate
appropriately, never impose personal views, respect privacy etc.;

e limiting the decision-maker’s involvement in the person’s financial affairs to what is
required by the administration order; and

e instigating appointment reviews, variations or revocations in the best interests of the
person and advocate for the least restrictive alternative for the person.5%

517 Australian Guardianship and Administration Council, National Standards of Public Guardianship (10 June 2015), Australian
Guardianship and Administration Council, 1 <http://www.agac.org.au/images/stories/national_stands_public_guardianship.pdf>;
Australian Guardianship and Administration Council, National Standards For Financial Managers (10 June 2015), Australian
Guardianship and Administration Council, 1 <http://www.agac.org.au/images/stories/nat_stds_fin_mgrs.pdf>.

518 Australian Guardianship and Administration Council, National Standards of Public Guardianship (10 June 2015), Australian
Guardianship and Administration Council <http://www.agac.org.au/images/stories/national_stands_public_guardianship.pdf>.
519 Australian Guardianship and Administration Council, National Standards For Financial Managers (10 June 2015), Australian
Guardianship and Administration Council <http://www.agac.org.au/images/stories/nat_stds_fin_mgrs.pdf>.
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9.2 Participation and support in practice

The ability and inclination of a person subject to public guardianship to participate in decision-
making is highly individual. Similarly, the experience that people have had as a participant in
decision-making about their own lives will differ from person to person. Some people might be
engaged throughout the decision-making process, that is their initial views and wishes may be
sought and expressed, or they may be involved in the process of gathering and weighing
information and then involved in making the final decision. Others may be involved at
particular stages and some not at all.

The OPG and the Public Trustee have client management systems that enable them to
efficiently service clients and offer continuity of service. While these systems are client-centric,
they are only one part of appropriately and adequately ensuring client participation in
decision-making. Authentic engagement of clients in decision-making processes currently rests
with individual guardians and administrators.

In practice, however, the extent to which guardians and administrators are able to engage
clients to participate in decision-making is impacted by: the effectiveness of training and
development initiatives, available resources, high caseloads, tight deadlines for decisions,
organisational culture, and for some, a mechanistic and task-orientated approach to decision-
making. All these can prevent the proper application of guardianship legislation and constrain
the rights of people with impaired decision-making capacity.

9.2.1 Seeking the views and wishes of clients

9.2.1.1 Public guardians

Unsurprisingly, all survey respondents (100%) felt that they sought the views of their clients
about each decision they make to the greatest extent possible. Almost all respondents (94%)
also felt that they, to the greatest extent possible, consult with the relevant interested parties
about each decision that they make.>*

The most common approaches used to seek to understand the views of the clients were
directly communicating with clients and other people involved in their client’s life. To a lesser
extent, respondents also sought to understand the views of their clients through examining
available documents and trying to determine what the client would have done when/if they
had capacity.>*!

Over three-quarters (77%) of survey respondents indicated that they liaised with their clients
when gathering the information required to make a decision, while almost all (93%) reported
that they are in contact with their clients during the process of making a decision or reaching a
conclusion. The main reasons for engaging with clients during these processes were to seek
the views and wishes of their client, seek general information from the client to inform the
decision, discuss the available options with their client and to discuss the decision or choice
that the guardian proposed to make.>*

520 Office of the Public Advocate, above n 51.
521 |bid.
522 |bid.
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Respondents sometimes experienced difficulties with some of the activities relating to
gathering information to inform a decision. These included identifying the options available to
their client and the factors that constrained the decision or the available options, gathering
information that was relevant to the decision, and obtaining the views of their client and other
interested parties. The majority of survey respondents indicated that they either ‘sometimes’
or ‘seldom’ experienced difficulty identifying the factors or information that was relevant to a
decision (i.e. distinguishing between relevant and irrelevant information), applying the
relevant legislation or assessing the merits of each option available to their client.>?

The research identified a number of barriers to public guardians adequately consulting with
their clients. These included:

e clients not being able to participate in decision-making due to their inability to understand
the decision and/or its consequences;

e the geographic location of clients;

e the limited amount of time available to make a decision;

e difficulty locating or contacting clients;

e the number of clients for whom they are actively making decisions;

e clients not being willing to engage with their appointed decision-maker;
o difficulties communicating with clients e.g. communication impairment;
e the amount of time required to engage with clients; and

e determining the appropriate way in which to communicate with clients.>*

In upholding the principle requiring the proper care and protection of a client, a public
guardian might override the views and wishes of a client when making a decision.>® This
tension was experienced by the majority of public guardians when making decisions.>?® This
situation may occur for any number of reasons though most commonly occurs in situations
where there are concerns for a client’s personal safety.>?’

The issues predicating any other difficulties experienced by public guardians were varied and
included:

e the limited timeframe in which the decision was required;

e the complex nature of the decision/s to be made;

e poor quality information provided by interested parties (e.g. family, friends, health
professionals);

e the range of options available to their client (either limited or extensive options);
e alack of information provided by interested parties;

e issues relating to communicating with family members, carers, friends or other people
involved in their client’s life;

523 |bid.

524 |bid.

525 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1, principle 7(5).
526 Office of the Public Advocate, above n 51.

527 Office of the Public Advocate interview NH9 (2014).
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e issues related to communicating with their client;

e issues related to communicating with service providers or other professionals who provide
support to their client;

e the complex nature of each option available to their client;
o difficulty identifying the factors that are directly relevant to the decision; and

e difficulty understanding the contextual information relevant to the decision.>*®

9.2.1.2 Trust officers

In addition to making financial decisions, Trust Officers have a fiduciary role and associated
obligations. Their primary role is to preserve and/or improve a person’s income and assets,
however this must be done considering the views and needs of the person and their support
network.>?® They must consider the current and future financial needs of a person when
making financial decisions, for example, ensuring a person has adequate money to ensure
their long-term financial security and quality of life.>3°

Upon the commencement of an appointment, the Public Trustee will develop an individualised
plan for the future management of the client’s property and finances. The processes of the
Public Trustee require that the client and other relevant persons in their support network
participate in the planning process. This typically occurs via a face-to-face meeting.>!

The client’s current and future needs are discussed at the meeting as well as the client’s goals,
aspirations and general interests. One aim of the meeting is to ensure that the client’s basic
and essential needs can be met within their budget. The meetings generally involve a
conversation with clients and their supporters. Trust Officers use a guide developed by the
Public Trustee to ensure that critical aspects of the client’s lifestyle and finances are
discussed.>*

This can be a delicate process as some clients and/or their supporters may not initially be
pleased with having had an administrator appointed. In such situations Trust Officers will
attempt to build rapport with the client and their supporters and find the best way for the
Public Trustee to work with the client and their stakeholders to ensure the financial interests
of the client are protected.>

It can take a number of months to finalise an initial financial plan for a client due to the time
required to access and properly account for a client’s income, assets, financial commitments
and liabilities. A financial plan may have several iterations, depending on the extent and
quality of information provided to the Public Trustee.>3*

528 Office of the Public Advocate, above n 51.

529 Guardianship and Administration Act 2000 (Qld) s 7(d); Office of the Public Advocate interview ZS9 (2014); The Public Trustee,
The Public Trustee of Queensland — Our Role as Administrator (20 March 2015), The Public Trustee
<http://www.pt.qld.gov.au/files/role-administrator.pdf>.

530 Guardianship and Administration Act 2000 (Qld) s 35; The Public Trustee, The Public Trustee of Queensland — Our Role as
Administrator (20 March 2015), The Public Trustee <http://www.pt.qld.gov.au/files/role-administrator.pdf>; Australian
Guardianship and Administration Council, above n 519.

31 The Public Trustee, ‘Financial Management Manual’ (2014) Section 15.

532 Office of the Public Advocate interview PF3 (2014).

533 |bid.

534 Office of the Public Advocate interview 3NC (2014).
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In addition to financial figures, a client’s financial plan and related documents are informed by
personal information about the client, such as their lifestyle, values, health and support needs,
future care needs and support network.>* Financial plans and related documents are dynamic
and based on the available information at any given point in time.

The role of Trust Officers then focuses on the day-to-day management of their client’s finances
and making financial decisions as required. Once finalised, a client’s financial plan and budget
forms the basis for responding to client enquiries or changes in the client’s situation; attending
to regulatory, legal and/or financial aspects of the client’s financial matters; undertaking a
review; or making ad hoc financial decisions.>3¢

The degree of autonomy a client may exercise within their administration appointment is
partially impacted by the amount of discretionary funds they have available. The Public
Trustee must ensure that their fiduciary obligations are met, however if there are any available
discretionary funds once the client’s financial needs are attended to, the client may be given
the freedom to make minor purchases on items such as clothing and entertainment.>%’

The research provided little insight into the way in which public administrators engage with
clients, the difficulties they encounter and the reasons that might underpin any difficulties that
are experienced. Unfortunately, the very low response rate of the online survey of public
administrators meant that the findings could not be published.

The Public Trustee’s client management system prompts officers to undertake tasks to
communicate with clients and seek their views and wishes, however it is only one enabler of
client participation in decision-making. Similar to public guardians, the degree to which the
views and wishes of clients are sought rests heavily with individual officers and the manner
and extent to which they engage with clients. Appropriately seeking the views and wishes of
clients is not solely achieved via the client management system.

9.2.2 Developing the decision-making ability of clients

The Public Guardian and Public Trustee are required to apply the principles and, as such, the
agencies have responsibility to provide or facilitate the necessary support to enable their
clients to participate in decision-making. However, it is questionable whether these agencies
have a responsibility to develop the decision-making ability of their clients.

Guardianship legislation does not require the Public Guardian or Public Trustee to develop the
decision-making skills and ability of clients. The roles of the Public Guardian and Public Trustee
are to make substitute decisions, and the Public Trustee has a further role to preserve and/or
improve the finances and assets of clients. These public decision-makers are not charged with
the training or development of clients’ decision-making skills and are therefore not funded or
resourced to undertake such activities.

Despite this, 55% of respondents to the survey of public guardians felt that they had a
responsibility to help their clients develop their decision-making ability. Further to this, 40% of
respondents indicated that they spent some time with their clients to help them improve their

535 The Public Trustee, ‘Financial Management Manual’ (2014) Section 15.
536 Office of the Public Advocate interview PF3 (2014).
537 |bid.
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decision-making. This however, seemed to be an ad hoc practice that was partially dependent
on the time that a guardian had available.>®

Supporting clients to make their own decisions is a role in which the Transitions Team at the
Office of the Public Guardian specifically engages. The aim of the Transitions Team is to assist
clients, where appropriate, to gain greater decision-making autonomy and/or transition to less
restrictive decision-making supports. As such, this team has a focus on increasing the
participation of clients in decision-making and providing decision-making support.>*°

9.3 Issues affecting guardians and administrators
In supporting client decision-making

9.3.1 Public guardians

A number of pressures impact on public guardians that arguably affect their ability to provide
decision-making support for their clients. These include the individual case load of each officer
and the limited face-to-face contact that guardians have with their clients. In addition, to
engage in such practices there needs to be both training and guidance to undertake this role,
along with a policy and/or practice mandate.

While almost half (47%) of survey respondents had a case load of 40-49 clients, the majority
were actively undertaking decision-making processes for fewer than 20 clients (Table 7).
Arguably, making personal and health decisions for this number of people could be considered
to be a sizeable case load. Determining an appropriate or ideal case load for public guardians is
difficult and is complicated by many factors including the complexity of client circumstances,
the type and number of decisions to be made for clients, client demographics etc.

Table 7: Organisational support from the Office of the Public Guardian

Current case load Current decision-
making processes
Less than 10 clients 3% 30%
10-19 clients 0% 53%
20-29 clients 17% 3%
30-39 clients 7% 0%
40-49 clients 47% 0%
50 or more clients 13% 3%
Unsure 13% 10%
Total 100% 100%

Base: All respondents (N=30). Source: Office of the Public Advocate, Survey of Public Guardians (2014).
Note: Percentages may not total 100% due to the rounding of figures to whole numbers.

The type and complexity of a decision, coupled with a high case load and tight timeframes for
making a decision, can also impact a guardian’s capacity to provide decision-making support to
a client.

538 Office of the Public Advocate, above n 51; Office of the Public Advocate interview ZS9 (2014).
539 Office of the Public Advocate interview NH9 (2014).
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Almost half (43%) of survey respondents were reportedly in contact with the majority of their
clients at least once a month, with a further 40% in contact with the majority of their clients at
least once every 2-3 months. Seven percent (7%) of survey respondents indicated that they
were in contact with most of their clients less than every 6 months. The most common
methods of contact between public guardians and their clients were telephone (97%), in
person (43%), and email (30%).>*° One interviewee advised that telephone communication was
considered to be adequate and appropriate for some clients, however not for the majority of
clients and therefore represents a challenge for the office.”*

Almost 63% of survey respondents indicated that they visit the majority of their clients at least
once every 10-12 months. A further 23% visited most of their clients at least every 6 months. A
small percentage (3%) of survey respondents visited the majority of their clients less than
every 12 months, which is under the 12-month benchmark adopted by the OPG (based on the
National Standards of Public Guardianship).>* The ability of public guardians to visit their
clients is primarily influenced by their case load, geographic location of their clients, and the
availability of organisational resources.>*

Only 37% of survey respondents felt that the induction and training they receive was adequate
preparation for their daily role. Almost half (47%) did not feel adequately prepared for their
role after induction and training. An increase in the effectiveness of staff training would be
beneficial to both staff and clients, acknowledging that anticipating all possible scenarios for
substitute decision-making is a complex task. Fifty-seven percent (57%) of survey respondents
felt well supported in their role, while 32% did not feel well supported. The majority (79%) of
survey respondents knew where to access information and/or assistance when they need it.>*

9.3.2 The Public Trustee

Public Trust Officers also experience a range of pressures that may impact on their ability to
provide decision-making support. Regrettably, the survey data regarding caseloads and contact
with clients is not publishable.

However, one significant difference between the Public Guardian and Public Trustee processes
is the heavily automated nature of the processes relating to public administration. The Public
Trustee has invested heavily in the development of a client management system, which is
considered to be the most advanced in Australia in terms of public administration. The system
enables the Public Trustee to manage daily operations and minimise the likelihood of systemic
failures. For example, the system provides a structure and process for financial decision-
making and ensures officer activities fall within the appropriate financial delegation.>*

The system enables Trust Officers to manage higher caseloads than would otherwise be
possible in the absence of such a system.>*® The work of Trust Officers is generally task-
orientated and prompted by the client management system. For example, the system prompts

540 Office of the Public Advocate, above n 51.

541 Office of the Public Advocate interview ZS9 (2014).

542 Office of the Public Advocate, above n 51; Office of the Public Advocate interview ZS9 (2014); Australian Guardianship and
Administration Council, above n 518, 1.

543 Office of the Public Advocate interview ZS9 (2014).

544 Office of the Public Advocate, above n 51.

545 Office of the Public Advocate interviews 2SS, Q4B (2014).

546 Office of the Public Advocate interview 2SS (2014); The Public Trustee, ‘Financial Management Manual’ (2014).
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Trust Officers for activities that need to be undertaken for clients (e.g. preparing a financial
plan, sending a letter, etc.) and the specific tasks that comprise that activity (e.g. prompts for
specific items to be included in a financial plan, identifies which letter template is appropriate
to use).> As a result, there is little need for Trust Officers to seek guidance on issues as they
are skilled to handle any tasks relating to their delegation level.>*®

Akin to the Office of the Public Guardian, the Public Trustee has developed a training system
for their staff. Due to a low response rate, the survey results regarding staff’s perception of the
adequacy of this training is not available.

9.4 Enhancing decision-making support from
public agencies

Survey respondents from the Office of the Public Guardian indicated that even within existing
constraints they try and engage clients as much as possible in the decision-making process.
However their ability to actually build the decision-making capacity of their clients was
limited.>* As such, particularly within the OPG, the Transitions Team play an important role,
actively supporting certain people subject to guardianship to transition to less restrictive
orders, or pursuing a revocation of their order where appropriate.

With more resources, and a stronger mandate, further progress could potentially be made in:

e identifying people who may benefit from the provision of greater support for decision-
making;

e providing support for decision-making, including linking people with appropriate people to
provide such support; and

e actively pursuing the review of public guardianship and administration orders to seek less
restrictive or revocation of orders.

A key strategy being trialled in other jurisdictions is to provide support to people, including
those who are subject to public guardianship and/or administration, to develop their decision-
making capacity. Government trials of supported decision-making have been conducted in
many Australian jurisdictions. Refer to section 12.2 for further discussion about these trials.

The trials have shown that Australia can deliver on the intent of article 12 of the Convention by
enhancing the legal capacity of some of the people subject to guardianship and administration.
They also demonstrated that the provision of decision-making support can be:

e aviable alternative to substitute decision-making undertaken by public agencies; and

e avaluable addition to the decision-making that occurs under public guardianship and
administration orders.>*

547 Office of the Public Advocate interview 3NC (2014).

548 Office of the Public Advocate interview 2SS (2014).

549 Office of the Public Advocate, above n 51; Office of the Public Advocate interview 3NC (2014).

550 Westwood Spice (for the Department of Family and Community Services (New South Wales)), ‘My life, my decision: An
independent evaluation of the Supported Decision Making Pilot’ (2015); Margaret Wallace, Evaluation of the Supported Decision-
Making Project (November 2012) Office of the Public Advocate (South Australia), 5
<http://www.opa.sa.gov.au/files/batch1376447055_final_supported_decision_making_evaluation.pdf>; Office of the Public
Advocate (South Australia), Supported Decision making (2015) Office of the Public Advocate (South Australia)
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Given the results of the Australian trials, there is arguably a need to provide both a greater
imperative and mandate, as well as designated resources, if the principles underpinning
Queensland’s guardianship legislation are to be fully realised. There is also a need for available
supporters in the case of some people who are subject to public guardianship and/or
administration. Sadly, a submission from an advocacy organisation highlighted that many of
their clients have been subject to public administration orders for long periods of time and
have never been offered or provided with support.>*!

9.5 Recommendations

Recommendation 19: The Queensland Government must ensure that the agencies that form
part of Queensland’s guardianship system are adequately funded to fulfil their mandate,
particularly in light of the current and forthcoming pressures on the guardianship system.

Recommendation 20: Wherever possible and appropriate, all agencies within Queensland’s
guardianship system must seek to develop, maintain and/or strengthen an adult’s support

network to minimise the extent to which the person and those who support the person are
reliant on these agencies for purposes other than that for which they have been appointed.

<http://www.opa.sa.gov.au/resources/supported_decision_making>; ADACAS Advocacy, Spectrums of Support: A Report on a
project Exploring Supported Decision Making for People with Disability in the ACT (September 2013), ACT Disability, Aged Care and
Carer Advocacy Service <http://www.adacas.org.au/decision-support/copy_of_SupportedDecisionMakingProjectFinalReport.pdf>.
51 Queensland Aged and Disability Advocacy Inc., above n 24.
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10 Monitoring and safeguards

10.1 Support networks

Arguably, some of the best safeguards are those that exist in response to the specific needs of
a person who may have impaired decision-making capacity, for example having a close
network of people involved in the person’s everyday life. These people may be family
members, friends, neighbours, paid and unpaid support providers, members of social
groups/clubs or other trusted persons.

Support networks are a critical safeguard for people with impaired decision-making
capacity.

The people with whom the vulnerable person regularly interacts observe various aspects of
the person’s life and some may be well positioned to identify any changes to the person’s
health, wellbeing or circumstances. These people may also detect if decisions are being made
by the person, their informal support network or appointed decision-maker that do not appear
consistent with the person’s personality, views or typical behaviour. Decisions that appear to
be outside the person’s ordinary behaviour could indicate that that decisions may have been
made under duress, without the person’s involvement or against their wishes.

People should be encouraged to first raise such matters with the person concerned or
someone else who may be in a position to help validate or dispel the concerns. The community
should also be made better aware of where and how they can more formally raise concerns
about the potential abuse, neglect, exploitation or mistreatment of people with impaired
decision-making capacity.

As discussed in section 3.3.2.3, social isolation is a key risk factor for abuse, neglect and
exploitation and may be experienced by people with impaired decision-making capacity. It can
also be a trigger for guardianship and administration, particularly for people who do not have
access to people who can provide informal support for decision-making.

10.2 Information

10.2.1 People with impaired decision-making capacity

There is no obligation to ensure that people who may have impaired capacity are provided
with information about their rights (with the exception of people who are subject to restrictive
practices), including their rights to: representation at the Tribunal; be included in decision-
making processes; and request a declaration of capacity or an appointment review. Pursuing
different courses of action, such as attending a Tribunal hearing or requesting a review of an
appointment, is partially dependent on the person knowing about and exercising that right
with or without support.

People who are the subject of proceedings or decisions must be provided with
information about their rights.
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Information about various aspects of the guardianship system should be produced in
accessible formats and provided to people who may have impaired capacity and those who are
subject to decision-making by an attorney, guardian or administrator. With significant
decisions being made by others (e.g. Tribunal or a substitute decision-maker) about their life,
people who are the subject of proceedings or decisions must be made aware of their rights.

There should be a requirement for applicants to the Tribunal to make the person who is the
subject of the application aware of the processes that the application will trigger and the
person’s rights during these processes. Similarly, those who exercise power or perform a
function under guardianship legislation (including attorneys) must be given responsibility to
inform the person who is the subject of a matter about upcoming processes and/or decisions
and how the person can exercise their rights. Publications or materials to support this process
should be developed and provided to Tribunal applicants.

10.2.2 Substitute decision-makers

While some people may deliberately set out to exploit or abuse a person for whom they are
acting as a guardian, administrator or attorney, the majority of substitute decision-makers
want to do the right thing but may be unaware of their responsibilities and obligations. For
example, administrators and attorneys may be unaware of the requirement to keep their
assets separate to those of the person for whom they make decisions in order to avoid conflict
transactions.

The provision of information to substitute decision-makers about decision-making principles,
their role and responsibilities is a proactive safeguard. As identified by the research, there is
low awareness of the general principles and the roles and responsibilities of attorneys,
guardians and administrators. Increased knowledge may partially mitigate the likelihood of a
person’s rights being inadvertently or deliberately obstructed or denied, their
disempowerment and/or risk of abuse, neglect, harm or exploitation.

10.3 Individual advocacy and support

Some people with impaired capacity may need support, advocacy and assistance to make
decisions, voice their opinions, access services, navigate processes and make complaints.
Support to undertake these activities becomes increasingly important when a person’s life
stage, wellbeing or circumstances trigger the need to interact with new systems and/or access
support services e.g. the disability, health, guardianship, aged care and mental health systems.

There must be an ongoing commitment within various systems and programs to ensure that
individual advocacy, whether informal or formal, is recognised and remains available and easily
accessible to individuals. In addition, the level to which advocacy is funded must be adequate
to meet future need and demand for advocacy services.>>?

It is essential that funded advocacy and support services remain independent and
that the value of upholding this independence is not diminished.

552 Office of the Public Advocate (Qld), Submission to the Department of Social Services, Review of the National Disability Advocacy
Framework, August 2015, 4.
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Individual advocacy can help ensure that systems and programs are transparent and
accountable. Further, facilitating access to advocacy can reduce risk for vulnerable people and
strengthen ‘their voice’.>> Such advocacy and other supports are important and practical
safeguards for people with impaired decision-making capacity, and can prevent the need for
guardianship in some circumstances.

10.3.1 Support agencies and organisations

There are numerous agencies and organisations across Queensland that seek to promote and
protect the rights and interests of people with impaired decision-making capacity. Many of
these agencies provide support, advice, advocacy and legal services and are faced with ever-
growing demand. Further, many support agencies and organisations are limited by funding and
geographical reach. In addition, the awareness and accessibility of support services are critical
factors in ensuring they are readily accessed in a timely manner by the people who require
support and/or assistance.

All people with impaired decision-making capacity, their families and carers should be
afforded the same levels of support and assistance.

The legislation underpinning Queensland’s guardianship system comprises a provision that
enables a person with impaired decision-making capacity to be represented by someone else
in a Tribunal proceeding.>>* While there are representation and advice services available, most
people who are the subject of a Tribunal application do not have their own representation nor
‘have a voice’ in a Tribunal or on the papers hearing.

As discussed in section 7.1.2.4., this may be partially attributable to people not being aware
that they have the right to representation and that that there are people and/or organisations
that could provide assistance. On the other hand, QAI submitted that “the advocacy, support
and information available to people who are subject to guardianship proceedings is not

sufficient” .>*>

10.4 Public appointments

As discussed earlier, a public guardianship or administration appointment can offer specific
safeguards for some people with impaired decision-making capacity. These safeguards can be
particularly important for people who are socially isolated, whose family is in significant
conflict, or for those with a history of experiencing abuse, neglect and/or exploitation.

Section 8.4.3.3 of this report discusses the benefits that a public appointment may offer these
people and the reasons why Tribunal members may sometimes consider a public appointment
to be necessary to ensure the proper care and protection of a person with impaired decision-
making capacity.

553 |bid 4-5.
554 Queensland Civil and Administrative Tribunal Act 2009 s 43(b)(i).
555 Queensland Advocacy Incorporated, above n 24, 17.
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The ALRC reported that “some system of appointment of others to act is a necessary human
rights backstop”.>*® In their submission to the ALRC, the Offices of the Public Advocate in
Victoria and South Australia highlighted that guardianship can be “a positive use of state

power that enhances the inclusion and legal personhood of the represented person”.>’

This view is not shared by some stakeholders. For example, QAl submitted that “the substitute
decision-making model is fundamentally problematic and, by its very definition, increases the

likelihood of abuse, neglect and exploitation by those vested with decision-making power” >

10.5 Guardianship legislation

10.5.1 Duties and responsibilities of decision-makers

Guardians, administrators and attorneys are subject to a number of obligations under the
Guardianship and Administration Act and the Powers of Attorney Act. For example, an
administrator must apply the general principles; act honestly; keep detailed records about
transactions and dealings; submit accounts according to QCAT decisions; avoid conflict
transactions; keep their own property separate to that of the person for whom they represent;
and invest prudently and obtain financial advice. If there is more than one administrator or if
there is also a guardian or attorney appointed, they must consult with the other appointees
and make decisions together.>°

Similarly, an attorney must apply the general principles; keep detailed records about
transactions and dealings made on behalf of the adult; avoid conflict transactions; keep their
own property separate to the adult’s; and if there is more than one attorney or if there is also
a guardian and/or administrator, they must consult with the other appointees and make
decisions together.>®

A guardian is also required to apply the general principles; act honestly and with reasonable
diligence; avoid conflict transactions; and consult with any other guardian, administrator or
attorney.%¢!

Consideration must be given to strategies that may increase awareness of, and
compliance with, the duties and responsibilities of decision-makers.

To ensure that decision-makers better uphold their duties and obligations, the VLRC
recommended that the Tribunal be given the power to make the appointment of a guardian or
administrator subject to them undertaking a designated training program.>®2 The Commission

556 Australian Law Reform Commission, above n 6, 60 [2.107].

557 Office of the Public Advocate (Vic) Submission to the Parliament of Victoria, Family and Community Development

Committee Inquiry into the social inclusion of Victorians with a disability (2014) 11-12 as cited in Office of the Public Advocate
(South Australia) and Office of the Public Advocate (Victoria), Submission No 95 to Australian Law Reform Commission, above n 6,
4.

558 Queensland Advocacy Incorporated, above n 24, 16.

559 Guardianship and Administration Act 2000 chapter 4, part 1 sets out further functions, duties and powers of an administrator.
560 powers of Attorney Act 1998 chapter 5 sets out further functions, duties and powers of an attorney.

561 Guardianship and Administration Act 2000 chapter 4, part 2 sets out further functions, duties and powers of a guardian.

562 \Victorian Law Reform Commission, above n 42, 413.
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also recommended that guardianship legislation require all substitute decision-makers to
undertake in writing that they will act in accordance with their responsibilities and duties.>®3

Queensland’s Communities, Disability Services and Domestic and Family Violence Prevention
Committee recently recommended that the Powers of Attorney Act be amended to clearly
provide that “attorneys demonstrate explicit and actual knowledge of an attorney’s duties and
responsibilities before they are appointed as attorney”.>®* In its response to the Inquiry, the
Queensland Government indicated that it supported the Committee’s recommendation in
principle and committed to examining ways to address the aim of the recommendation.>®*

10.6 Queensland Civil and Administrative
Tribunal

QCAT provides a unique and critical role in protecting the rights and interests of people who
may have impaired decision-making capacity and acts as a gatekeeper to the guardianship
system. As such, a number of QCAT’s functions in relation to the guardianship system operate
as safeguards for people who may have impaired decision-making capacity. These include, but
are not limited to:

e decisions about the capacity of adults, attorneys, guardians and administrators;
e considering applications for the appointment of guardians and administrators;
e giving directions or advice in relation to enduring documents, attorneys, guardians and

administrators; and

e ratifying a decision or proposed decision by an informal decision-maker.>%®

QCAT (as well as the Supreme Court) can also make orders regarding enduring documents in
relation to their validity, the capacity of the principal and revocation of such documents.>®”

10.7 Reviewing the need for public guardianship
and administration

QCAT must review the appointment of a guardian or administrator within specified time
periods in the Guardianship and Administration Act or in accordance with the order. At each
review, the presumption of capacity must again be rebutted and QCAT must again consider
whether the person has impaired capacity in respect of the matter at hand.

The conduct of a review provides an opportunity for a person to transition to a less restrictive
decision-making intervention. For example, a person may transition to an order for fewer
types of matters, from a public to a private appointment, or from guardianship or
administration to informal decision-making support.

563 |bid 414.

564 Communities, Disability Services and Domestic and Family Violence Prevention Committee, above n 87, 147.
565 Queensland Government, above n 90, 13.

566 Guardianship and Administration Act 2000 (Qld) s 81.

567 powers of Attorney Act 1998 (Qld) s 109A.
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10.7.1 Convention on the Rights of Persons with Disabilities

Article 12 of the Convention stipulates that signatory governments must provide appropriate
and effective safeguards to prevent abuse in relation to the exercise of legal capacity. One of
the specified safeguards was the regular review of substitute decision-making appointments
by a competent, independent and impartial authority or judicial body.>%®

10.7.2 Legislative requirements

Given the least restrictive principle (in both Queensland’s guardianship legislation and in the
Convention), guardianship and administration orders should apply for the shortest time
necessary. Further, if guardians and administrators are conducting their role in accordance
with general principle seven, which emphasises maximum participation of the person in the
decision-making process, then some people could develop the capacity to begin to make some
decisions for themselves. In some circumstances, this might prompt a review of the order.

While the timing of periodic reviews will depend on the terms of the order made by QCAT, the
Guardianship and Administration Act requires the Tribunal to review the appointment of a
guardian or administrator (other than the Public Trustee) at least every five years (known as a
periodic review).>®

The Tribunal may also review an appointment on its own initiative or upon application by a
person subject to an order, someone else involved in the person’s life, the Public Trustee, or
another trustee company.>’® Therefore if the Public Guardian or Public Trustee believes that an
appointment in the current terms may no longer be necessary, or that there may be a more
appropriate person (for example, someone from the person’s support network) who could
carry out the role, they can and should apply to the Tribunal for a review. In some
circumstances the Office of the Public Guardian and the Public Trustee may encourage the
person subject to an order, or a member of their support network to apply for a review.

Upon review, the Tribunal is required to revoke an order unless it is satisfied that it would
make a new appointment if a new application was brought to the Tribunal.>’* Therefore during
a review, the Tribunal must give full consideration to the same issues considered as part of a
new appointment (e.g. presumption of capacity, need for an appointment, appropriateness
considerations relating to potential appointees, etc.). Upon a decision to continue an
appointment, the Tribunal may choose to continue the current order, change the terms of the
order (e.g. to cover fewer or additional types of matters), and/or change the appointed
decision-maker.>”2

568 Convention on the Rights of Persons with Disabilities art 12.
569 Guardianship and Administration Act 2000 (Qld) s 28(1).

570 |bid s 29(1).

571 |bid s 31(2).

572 |bid s 31(3).
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10.7.3 National standards for public guardianship and
administration

The National Standards for Public Guardianship require that public guardians:

e request a review of a guardianship order if there is an identified need to extend, review or
revoke the order or where the order is not working in the bests interests of the person
who is subject to the order;

e recommend that any continuation of an order be based on the continued existence of
impaired capacity and the need for a decision to be made;

e recommend that any continuation of an order be for the shortest time possible;

e consult with the person who has impaired decision-making capacity and other key parties
to ascertain their views and inform the review of an order; and

e provide a report regarding the continuing need for a guardianship order to the Tribunal.>”®

The national standards relating to the review of an administration order do not include an
obligation for administrators to proactively seek the review of an order where they identify a
reason to do so, but do require that administrators:

e provide a report to the Tribunal to inform a review, which should include an update on the
financial situation of their clients, an outline of any actions that have enabled clients to
regain some control over their financial affairs and the views of their clients and other key
parties; and

e recommend that any continuation of an order to be continued do so in the least restrictive
manner and for the shortest time possible.>”*

10.7.4 Reviews in policy and practice

10.7.4.1 Queensland Civil and Administrative Tribunal

The Tribunal will only review an appointment prior to the date for a periodic review if new and
relevant information has become available, the circumstances of the person subject to an
order have changed, and/or where information that was not initially presented to the Tribunal
can be provided to the Tribunal. A review may also be triggered by the identification of
another appropriate appointee or a change in the competency of the current appointee.>’®
The Guardianship and Administration Act gives the Tribunal the power to determine the
manner in which reviews are conducted. The review of the appointment of a guardian or
administrator will be heard on the papers unless the allocated member recommends that an
oral hearing is required.>’® The introduction of this Practice Direction in 2010 coincided with a
sizeable increase in the number of reviews undertaken on the papers (from 305 in 2009-10 to
862 in 2010-11), growing to 1,098 reviews conducted on the papers in 2014-15.5"7

573 Australian Guardianship and Administration Council, above n 518, 5.

574 Australian Guardianship and Administration Council, above n 519, 8-9.

575 Queensland Civil and Administrative Tribunal, above n 430, para 4.

576 Guardianship and Administration Act 2000 (Qld) s 31(1); Queensland Civil and Administrative Tribunal, above n 430, para 3.
577 Queensland Civil and Administrative Tribunal, above n 154.
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The growing number of reviews undertaken on the papers, and concerns about the
lack of participation of the person subject to the order in that process, undermine the
extent to which the comparatively advanced principles underpinning Queensland’s
guardianship legislation can be operationalised.

Arguably, one of the reasons underpinning the introduction of the Practice Direction about
reviews on the papers is likely to have been the potential operational efficiencies that can be
achieved. It is possible that such a decision was made in response to the growing demand for
guardianship and administration and the subsequent operational pressures on the Tribunal.

QA expressed concern that many periodic reviews are undertaken on the papers rather than
via a hearing process. The organisation was therefore concerned that reviews are undertaken
with limited participation, if any, from the person who is subject to the order.>”®

The evidence base from which a Tribunal member makes a decision on the papers is different
to that obtained via a hearing. Presumably, many on the papers reviews would include only
limited, if any, evidence from the person subject to the order. This is a concern, particularly
considering the Tribunal must give full consideration to the same issues considered as part of a
new appointment, especially for periodic reviews at intervals of 5 years.

Despite being a Tribunal with a different purpose and different evidential processes, evidence
from the Mental Health Review Tribunal suggests that a person who attends a review hearing
is ten times more likely to have their Involuntary Treatment Order revoked compared to those
who do not attend a hearing.>”® Arguably, the participation of the person in the review
provides an opportunity for the Tribunal to conduct a more fulsome exploration of the
circumstances and information relevant to their decision-making. It is feasible to suggest,
however, that this may also be the case in relation to the review of guardianship and/or
administration appointments.

The general principles establish a person’s right to participate in decisions affecting their life to
the greatest extent possible.>®° Arguably, such decisions include the potential continuation of a
guardianship or administration order. An operational decision to increase the number of
reviews undertaken on the papers could arguably be seen to be obstructing the application of
the general principles.

10.7.4.2 The Public Guardian

The OPG has a policy of ensuring that the need for the involvement of the Public Guardian in a
person’s life is regularly reviewed (at least every six months). When a client’s circumstances
are such that they do not appear to be at risk, there are no decisions to be made and/or their
situation is stable, a guardian might pursue a revocation of the guardianship order or the
oversight of that client might be transferred to the Transitions Team.>8!

578 Queensland Advocacy Incorporated, above n 24, 17.

579 Queensland Mental Health Review Tribunal, ‘Annual Report 2014-2015’ (2015) 10.

580 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1 ,principle 7.

%81 Office of the Adult Guardian, ‘Reviewing the ongoing need for the Adult Guardian’s Appointment’ Internal Policy, Version 1 (July
2013); Office of the Public Advocate interview ZS9 (2014).
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The Transitions Team actively supports some people subject to public guardianship orders (e.g.
people whose circumstances indicate that there may no longer be a need for the Public
Guardian to act as guardian) to gain greater decision-making autonomy and/or transition to
less restrictive decision-making supports. Many of the equivalent agencies in other
jurisdictions operate teams similar to the Transitions Team at the OPG.>8?

The Transitions Team will sometimes request the review of an appointment by the Tribunal.
Stakeholders from within the guardianship system have indicated that it can sometimes be
difficult to secure the revocation of a public appointment through the Tribunal review process.
However, reportedly, this has been known to occur for people where the OPG felt there was
no identified need for an appointment. For example, where there were no ongoing health
issues for a person and the Public Guardian could act at the statutory health attorney of last
resort if needed.>®

It was suggested that some public appointments remained in place following a review ‘just in
case’ future decisions were needed, despite the person’s circumstances being stable, low risk
and not likely to trigger any decisions to be made.>®* Such a practice does not align with the
philosophy and the least restrictive approach articulated in guardianship legislation®®®> and may
deny a person their legal capacity when there is no immediate need to do so.

Identifying whether there is a real opportunity to pursue the revocation of an appointment is a
complex undertaking. Public substitute decision-makers must identify something that signals
that a public appointment might not be necessary. Such signals can be subtle and difficult to
identify. Public substitute decision-makers must also produce evidence of these signs for the
Tribunal to consider as part of a review.>

10.7.4.3 The Public Trustee

The financial plans and budgets prepared by the Public Trustee are characterised as fluid
documents that alter in response to changing client circumstances and needs. In addition to
updating these financial documents as needed, the Public Trustee conducts an annual review
of each client’s financial affairs. The annual review is undertaken in the form of a file review
and includes a re-examination of clients’ income, assets and liabilities, and the updating of
their financial plan and budget. Clients receive an Annual Statement of Account following the
annual review process.>®’

While not part of a review process, the Public Trustee will, in certain circumstances, trial
processes whereby their clients are able to exercise greater control over their finances e.g. be
responsible for paying some household accounts. This process is undertaken with a view to
upholding the legislative obligation to provide the greatest possible degree of autonomy in
decision-making.

While such activities are consistent with the principles and philosophy of guardianship
legislation, more clients might be identified and actively supported to achieve greater decision-

582 Office of the Public Advocate interviews NH9, YRS (2014).

583 |bid.

584 |bid.

585 Guardianship and Administration Act 2000 (Qld) sch 1, pt 1, principle 7(3)(c).
586 Office of the Public Advocate interview NH9 (2014).

%87 The Public Trustee, ‘Financial Management Manual’ (2014) Section 15.
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making autonomy if the Public Trustee dedicated resources to the undertaking of such
activities, as done by the OPG. While this might initially require an investment of resources, in
the long-term it may result in a greater number of people transitioning from public
administration.

Under section 28(1) of the Guardianship and Administration Act, the Public Trustee is exempt
from being reviewed as administrator every 5 years. This was an amendment that was made in
2003 by the Guardianship and Administration and Other Acts Amendment Bill 2003.

The Explanatory Notes explain that this amendment was made because there was a large
number of Public Trustee appointments and the Tribunal would not have the resources to
continue reviewing these appointments as well as continue with its other functions. It was
justified that the Public Trustee and trustee companies already had to comply with their own
legislation and therefore this provided protections already to the people with such trustees
appointed as administrators.>%®

Despite reviews of the appointment of the Public Trustee not being required by legislation, in
those circumstances where an administration appointment review is undertaken by QCAT,
almost three quarters (73%) result in the re-appointment of the Public Trustee.*®°

10.8 Investigations of allegations of abuse,
neglect and exploitation

10.8.1 Office of the Public Guardian investigations

The OPG has significant investigative powers in relation to complaints and allegations made
about the actions of an attorney, guardian, administrator or other people appointed by
enduring documents or a Tribunal order.>®® The OPG may investigate any complaint or
accusation about a person who may have impaired decision-making capacity being neglected,
exploited or abused, or having inappropriate or inadequate decision-making arrangements.>!

The focus of a typical investigation is to determine the degree of risk for the person who may
have impaired decision-making capacity and the necessary actions to best protect them and/or
obtain better arrangements to support their care.>®> OPG investigations “gather evidence to

find out whether the allegations can be substantiated on the balance of probabilities” >

The OPG can require people to produce records and accounts, gain access to any information
that is relevant to an investigation (including medical and financial files) and issue summons to
require people to produce information.>*

588 Explanatory Notes, Guardianship and Administration and Other Acts Amendment Bill 2003, 3.

589 The Public Trustee, Customised data request for the Office of the Public Advocate, 23 February 2016.

59 pyblic Guardian Act 2014 (Qld) s (12)(c).

591 |bid s 19.

592 Office of the Public Guardian, Submission No 5 to Communities, Disability Services and Family Violence Prevention Committee,
Inquiry into the adequacy of existing financial protections for Queensland’s seniors, 29 May 2015, 3-4.

593 |bid 3.

594 public Guardian Act 2014 (Qld) ss 22, 26(2).
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The OPG has limited powers in relation to determining neglect, abuse and exploitation and it
does not have the power to pursue prosecutions. The OPG aims to resolve investigation
matters informally where ever possible, however will refer matters to the Queensland Police
or QCAT as needed. The OPG typically has 100 to 120 investigation cases underway at any
point in time.>*®

The investigative function of the OPG is reactive. An allegation or complaint must be reported
before the Office can initiate an investigation. The commencement of an investigation
therefore relies on the person subject to abuse, neglect or exploitation making a complaint
and/or another person in their life identifying that the person is at risk of abuse, neglect or
exploitation.>®

Not all people who are subject to abuse, neglect or exploitation may feel that they are able to
lodge a complaint. The OPG encourages family members, carers and support providers to
immediately report suspicions of abuse to the agencies involved with the person’s care, and
where a criminal offence is suspected, also report the matter to the OPG or police directly.>®’

There is a need to increase community awareness about the ability to report
suspicions of abuse, neglect or exploitation of people with impaired decision-making
capacity to the OPG.

The level of awareness about the ability to lodge an allegation or complaint with the OPG is
likely to impact the utilisation of this service. The research identified that there is low
awareness and understanding of Queensland’s guardianship system in general. This low level
of awareness is likely to extend to the investigative function of the OPG, with the possible
exception of some support and service providers.

10.8.2 Community Visitor Program

The OPG operates the Community Visitor Program, which involves independent community
visitors attending ‘visitable sites’ to protect the rights and interests of the people who reside at
the site. This includes residents who have impaired decision-making capacity. Importantly,
Community Visitors act as the “independent ‘eyes and ears’ on the ground who are able to

identify issues that others (including family) may not be able to see”.>%®

Visitable sites include:

e disability accommodation provided or funded by the Department of Communities, Child
Safety and Disability Services;
e authorised mental health services; and

e aplace, other than a private dwelling house, that is prescribed under a regulation.>*®

595 Office of the Public Guardian, above n 592, 4; Evidence to Communities, Disability Services and Domestic and Family Violence
Prevention Committee, Queensland Parliament, Brisbane, 3 June 2015, 12, Mr Kevin martin, Public Guardian.

5% Communities, Disability Services and Domestic and Family Violence Prevention Committee, above n 87, 128.

597 Office of the Public Guardian, above n 592 3.

5% public Guardian Act 2014 (Qld) ss 39, 40(1); Office of the Public Guardian, above n 592, 6.

599 public Guardian Act 2014 (Qld) s 39; Office of the Public Guardian, Community Visitors (2015)
<http://www.publicguardian.qld.gov.au/adult-guardian/adult-community-visitors>.
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During unannounced visits, Community Visitors may make inquiries and raise complaints for,
or on behalf of, residents. Issues that may be investigated by a Community Visitor include the:

e provision of adequate assessment, treatment and support services;

e appropriateness of the standards of accommodation, health and wellbeing;

e provision of services in a manner that is the least restrictive of the residents’ rights;
e provision of adequate information to residents about their rights; and

e existence of an accessible and effective complaints process.5%

Community Visitors have the authority to access all areas of a visitable site; require that staff
answer their questions; request and make copies of documents; and talk in private with
residents or staff.?® Community Visitors must take into account the views and wishes of
residents, however must ultimately act in a way that is consistent with each resident’s proper
care and protection.®%?

A report is produced after each visit and provided to the OPG, the visitable site and other
relevant parties, such as the Director, Mental Health or Director, Forensic Disability.5% In 2014-
15, Community Visitors conducted 5,657 visits to over 1,250 visitable sites across Queensland.
They protected the rights and interests of 6,741 vulnerable people.®%

10.8.3 Enhancing investigations and complaints

In 2014, the then Office of the Adult Guardian reported that despite the Office’s best efforts to
resolve investigations in a timely manner, the level of complaints to the investigations team
“will increase beyond the capacity of the current establishment to handle effectively”.%® More
recently, the Communities, Disability Services and Domestic and Family Violence Prevention
Committee reported that stakeholders raised concerns about the OPG’s ability to sufficiently
fulfil its investigatory role.%%

The OPG’s investigations and community visitor functions are important safeguards.
They must be legislated and resourced appropriately to ensure their ability to
adequately protect the rights and interests of people who may have impaired

decision-making capacity.

Any OPG investigation into allegations and complaints ceases upon the death of the person
who is the subject of the allegation or complaint.®” The Communities, Disability Services and
Domestic and Family Violence Prevention Committee supported the continuation of
investigations to their logical conclusion and “that the Public Guardian Act 2014 be amended
to allow the OPG to continue to investigate a matter, notwithstanding the death of the
individual whose affairs are being investigated” %

600 |bid.

801 pyblic Guardian Act 2014 (Qld) ch 3 pt 6; Office of the Public Guardian, above n 599.

802 pyblic Guardian Act 2014 (Qld) s 46.
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The safeguards provided by the Community Visitor Program should be extended to all
people with impaired decision-making capacity who live in cared or supported
accommodation.

Communities, Disability Services and Domestic and Family Violence Prevention Committee
recognised the value of the Community Visitor Program and recommended that the program
be expanded into all forms of care for Queenslanders.®® The Public Guardian advised that the
Community Visitor Program “is a vital mechanism in protecting vulnerable people and it is
something that needs to be expanded as the NDIS develops. It needs to be expanded into

many areas of mental health and other forms of care for people”.5%°

To complement the proposed expansion of the Community Visitor Program, the Communities,
Disability Services and Domestic and Family Violence Prevention Committee recommended the
development of agreed standards of care for clinical staff in relation to the recognition and
identification of risk factors relating to abuse and exploitation”.?!! The Committee also
recommended that clinical staff “be required to be mandatory reporters where abuse or
exploitation of a person with impaired capacity is suspected”.®*?

The scope of this recommendation was limited to clinical staff providing care to older
Queenslanders,!* however consideration should be given to extending it to all providers of
support to people with impaired decision-making capacity. Such consideration should include
the administrative resourcing aspects of a mandatory reporting scheme and possible
unintended consequences for individuals, service providers and government.

10.9 Other independent statutory mechanisms

10.9.1 Supreme Court

10.9.1.1 Appeals

Certain decisions made by QCAT, including those made in guardianship and administration
proceedings, may be appealed to the Supreme Court’s Court of Appeal Division. These
decisions include:

e decision made by a judicial member of the Tribunal;

e decisions made by a non-judicial member of the Tribunal referred by the President to the
Court of Appeal; and

e arejection to appeal to the Internal Review Tribunal regarding decisions made by non-
judicial members.54

609 |pid 132-133.

610 Evidence to Communities, Disability Services and Domestic and Family Violence Prevention Committee, Queensland
Parliament, Brisbane, 3 June 2015, 13, Mr Kevin Martin, Public Guardian.

611 Communities, Disability Services and Domestic and Family Violence Prevention Committee, above n 87, 133.

512 |bid,
513 |bid,
614 Guardianship and Administration Act 2000 (Qld) s 163; Queensland Civil and Administrative Tribunal Act 2009 (Qld) ss 144, 149,
150.
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When appealing to the Court of Appeal regarding a decision made by a judicial member of
QCAT, the appeal must be based upon a question of law (the application of legal principles or
an interpretation of the law), fact (i.e. facts of the case and inferences arising from those
facts), or both law and fact.%®® If the appeal is based upon a question of law, the Court of
Appeal can confirm or amend the decision, or it can set aside the decision and substitute its
own decision or return the matter to QCAT. If the appeal is based on a question of fact or a
guestion of law and fact, the Court of Appeal can either confirm or amend the decision or set
aside the decision and substitute its own.5®

10.9.1.2 Attorneys

The Supreme Court can order an attorney to compensate for a loss caused by the attorney’s
failure to comply with the Powers of Attorney Act. A failure to comply with the Powers of
Attorney Act can include not exercising the attorney’s power with honesty and reasonable
diligence to protect the principal’s interests, as well as entering into conflict transactions
(where there is a conflict of interest in the transaction conducted).5Y’

The Supreme Court also has the power to revoke a power of attorney.5®

Seeking compensation for a loss suffered at the hands of an attorney must be pursued in the
Supreme Court, which generally entails a lengthy and costly process. Yet, pursuing a loss at the
hands of an administrator is undertaken through QCAT. Arguably, pursuing compensation for a
loss through QCAT is a more accessible process and begs the question as to whether pursuing
a loss at the hands of an attorney should be equally accessible.

10.9.1.3 Limitations

There may be limitations in accessing the Supreme Court for some people. Accessing the
Supreme Court is likely to involve standard court and legal processes, such as preparing and
filing an application, making submissions and appearing in court. All these processes carry a
level of complexity and may require legal representation, which may attract financial costs.
Delays in initiating and hearing a matter before the court may also be experienced.

10.9.2 Queensland Ombudsman — complaint investigation

The Queensland Ombudsman investigates complaints about the administrative actions and
decisions of Queensland public sector agencies (including government departments, public
authorities and local government) that may be unlawful, unreasonable, unfair or otherwise
wrong.®®® This includes the public agencies that comprise the guardianship system, namely
QCAT, the OPG and the Public Trustee. It also includes other Queensland Government
departments that provide services to people with impaired decision-making capacity, such as
Health, Housing and Public Works, Justice and Attorney-General, Education and Training, and
Communities, Child Safety and Disability Services.

615 Queensland Civil and Administrative Tribunal Act 2009 (Qld) s 149.

616 |bid ss 146-147.

617 powers of Attorney Act 1998 (Qld) ss 66(1), 73, 106(1).

618 |bid s 116.

619 Ombudsman Act 2001 (Qld) ss 8-9, 14(1); Queensland Ombudsman, Role, (2013) Queensland Ombudsman
<http://www.ombudsman.gld.gov.au/Aboutus/TheOffice/Role/tabid/60/Default.aspx>.
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Before making a complaint to the Queensland Ombudsman, a person must have first
exhausted all complaint and review avenues with the agency about which they would like to
make a complaint. The Queensland Ombudsman can provide people with advice and
assistance in relation to raising a complaint with an agency.®®

The Queensland Ombudsman will attempt to resolve a complaint informally with an agency
and secure a mutually satisfactory outcome. The Ombudsman may make recommendations to
an agency to rectify the situation if the agency was found to have acted unlawfully, unfairly or
unreasonably. Recommendations can also be made to improve the agency’s policies and
practices. The Queensland Ombudsman is not able, however, to require that an agency action
its recommendations, although agencies commonly accept the recommendations made by the
Ombudsman.®*

10.9.3 Public Advocate — systems advocacy

The Public Advocate has an independent systemic advocacy role that focusses on positively
influencing and changing systems, including the legislative, policy and practice aspects of
systems. This is done in the interests of protecting and promoting the rights, autonomy and
participation of people with impaired decision-making capacity in all aspects of community life,
and improving their opportunities and outcomes.®?

The statutory systems advocacy delivered by the Public Advocate provides an important layer
of protection for the rights of Queensland adults with impaired decision-making capacity, and
is uniquely positioned to influence government and non-government agencies.®?

The Public Advocate has the right to all information that is necessary to monitor and review
the delivery of services and facilities for adults with impaired decision-making capacity. This
includes information about the services they receive and the policies and procedures of the
organisations that provide services. Importantly, the Act provides protection from liability for
individuals and organisations who provide information to the Public Advocate in accordance
with these powers.®%

The Public Advocate can prepare reports to the Minister about matters relating to the
functions of the Public Advocate, which the Minister is required to table in Parliament.®%

620 Ombudsman Act 2001 (Qld) s 20(1)(b).

621 Queensland Ombudsman, FAQ, (2013) Queensland Ombudsman
<http://www.ombudsman.qgld.gov.au/Makeacomplaint/FAQ/tabid/81/Default.aspx#1207>.

622 Office of the Public Advocate, About systems advocacy (1 February 2016) Office of the Public Advocate
<http://www.justice.qld.gov.au/public-advocate/systems-advocacy/about>; Office of the Public Advocate, Our office (3 February
2016) Office of the Public Advocate <http://www.justice.qld.gov.au/public-advocate/about-us/office>.

623 Office of the Public Advocate, Our role (1 February 2016) Office of the Public Advocate < http://www.justice.qld.gov.au/public-
advocate/about-us/role>.

624 Guardianship and Administration Act 2000 (Qld) s 210; Office of the Public Advocate, Our role (1 February 2016) Office of the
Public Advocate < http://www.justice.qld.gov.au/public-advocate/about-us/role>.

525 Guardianship and Administration Act 2000 (Qld) s 209; Office of the Public Advocate, above n 624.
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10.10 Recent developments

10.10.1 Australian Law Reform Commission

The ALRC recommended that safeguards should make certain that interventions for people
who require decision-making support are least restrictive of a person’s human rights, subject
to appeal and subject to regular, independent and impartial monitoring and review.® Further,
the Commission recommended that the appointment of any decision-maker should be a last
resort and not a substitute for appropriate support; limited in scope, proportionate to need
and apply for the shortest time possible; and subject to review.?’

“Safeguards need to be considered at all relevant points along the spectrum of
decision-making support, and in relation to all persons and organisations involved in
the particular category of decision.”%?®

The Commission also recommended that supported decision-making arrangements must be
independent of conflict of interest and undue influence.®?

10.10.2 Queensland Government inquiry into the adequacy of
existing financial protections for Queensland’s seniors

In 2015, the Communities, Disability Services and Domestic and Family Violence Prevention
Committee made a number of recommendations in relation to safeguards. In response, the
Queensland Government has committed to:

e developing the Queensland Financial Resilience and Inclusion Action Plan as part of the
broader Financial Literacy and Resilience Program;

e exploring options for working with service providers to develop strategies to assist people
to manage their financial affairs in the least restrictive and supported way possible;

e addressing information and support needs relating to elder abuse through the Queensland
Government’s Strategy on Domestic and Family Violence for Queensland; and

e developing a communication strategy based on a review into the prevalence and
characteristics of elder abuse in Queensland.®%°

10.11 Recommendations

Recommendation 21: The process of applying for a review of an appointment should be as
simple and accessible as possible. In support of this, public guardianship agencies (QCAT, OPG
and the Public Trustee) should develop easy-to-understand resources to inform people of the
review process and where they can obtain support.

626 Australian Law Reform Commission, above n 6, 91 [Rec 3-4].
627 |bid 92 [Rec 3-4].

628 |bid 89 3.105.

629 |bid 92 [Rec 3-4].

630 Queensland Government, above n 90.
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Recommendation 22: Public agencies must ensure that the views and wishes of a person
subject to an order are included to the greatest extent practicable (with support from an
expanded registry/screening process as per recommendation 16) in all reviews of guardianship
and administration appointments, including those conducted on the papers.

Recommendation 23: The Queensland Government include the objective of improving the
awareness of agencies that can be approached regarding concerns about the abuse, neglect
and/or exploitation of people with impaired decision-making capacity in any strategies aimed
at increasing the awareness and knowledge of the guardianship system.

Recommendation 24: The Queensland Government should ensure that there is adequate
funding for independent advocacy (including legal advocacy) and representation services to
meet future demand. Where advocacy and representation relates to Commonwealth
programs, the Queensland Government should campaign for these accordingly. Further,
funded advocacy and support services must remain independent and the value of upholding
this independence must not be diminished.

Recommendation 25: The Queensland Government should develop strategies to increase
family and community engagement and connectedness, inclusive of approaches that may link
people to potential decision-making supports, particularly for people who are socially isolated.
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Part C: Future directions

11 Less restrictive alternatives to
guardianship and administration

11.1 Human rights and policy context

The current international and national trends in decision-making support reflect the changing
view of people with disability being seen as limited rights-bearers to people with equal legal
rights. This paradigm shift was brought about by decades of activism by the disability
community,®! which resulted in the coming into force of the Convention in 2008. The
Convention has been a significant influence in the movement away from what is seen as
paternalistic substitute decision-making towards supporting people with disability to exercise
their rights, including their legal capacity.

The impetus for supported decision-making has grown out of a general challenge to
the appropriateness and acceptability of guardianship for people with intellectual
disability or cognitive impairment.®32

In particular, even though guardianship is intended as an intervention of last resort, evidence
suggests that can be overused and misapplied. This is of concern due to the significant impact
on a person’s civil rights as a result of being deemed to lack capacity and having a substitute
decision-maker appointed.®® Substitute decision-making can disesmpower people when they
are not involved in the process of making decisions about their lives. Substitute decision-
making can therefore have an anti-therapeutic effect, undermining a person’s physical and
psychological wellbeing by reducing their sense of choice and control over their lives.®

Advocates for supported decision-making are supportive of the concept because of its
potential to replace paternalistic substitute decision-making approaches, and its consistency
with the principles of the Convention. The fact that supported decision-making has the
potential to enable a person to retain their legal capacity also means that there is greater
protection of a person’s autonomy and capacity for self-determination.5%®

Supported decision-making is consistent with the ‘social model of disability’, which underpins
the Convention and recognises that disability is a social construct; the result of a society that
places physical, social and attitudinal barriers in the way of people with disability.

631 Kristin Booth Glen, above n 273, 123.

832 Nina A Kohn, Jeremy A Blumenthal and Amy T Campbell, above n 70, 1117.

633 |bid.

634 |bid 1120.

835 Terry Carney, ‘Participation and Service Access Rights for People with Intellectual Disability: A Role for Law?’ (2013) 38(1)
Journal of Intellectual and Developmental Disability, 59; Office of the Public Advocate (South Australia), ‘Annual Report 2012’
(2012) 54.
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The potential to develop and enhance the overall physical and psychological wellbeing of
people with disability is also recognised through the process of supported decision-making,
which in turn could have positive health outcomes and improve the person’s quality of life.5®

These normative aspects of supported decision-making are well articulated in literature, and
arguably underpin the current momentum as an alternative to guardianship and
administration.

The incorporation of supported decision-making frameworks and principles is
essential to evolving practice.¥’

Supported decision-making is increasingly being recognised as a viable “alternative to
guardianship and as a decision-making paradigm within the framework of future nationally
recognised best practices for assisting persons with cognitive disabilities”.53® Guardianship and
administration should only be applied when other less restrictive supports are not available.
Supported decision-making, and other alternatives to guardianship and administration should
always be identified and considered ahead of guardianship and/or administration.5°

Guardianship and administration must return to being a true last resort intervention in
Queensland and, when it is used, supported decision-making practices and principles should
be applied by decision-makers. Respect for individual rights requires that people are enabled
to participate in making decisions about their lives to the greatest extent possible.

11.1.1 Convention on the Rights of Persons with Disabilities

In addition to the principles and obligations stipulated in Queensland’s guardianship
legislation, article 12 of the Convention® recognises the right of persons with disability to
have legal capacity ‘on an equal basis with others in all aspects of life’. This creates an
obligation to not only accord people with disability legal capacity on the same basis as others,
but to also ensure appropriate measures to provide people with access to the support they
require in exercising their capacity. It further requires that all measures related to the exercise
of capacity have appropriate and effective safeguards to prevent abuse.®*

In the Draft General Comment, the United Nations Committee on the Rights of Persons with
Disabilities suggested abolishing substitute decision-making regimes, and replacing such
regimes through the development of supported decision-making alternatives. The Committee
commented: “[t]he development of supported decision-making systems in parallel with the
retention of substituted decision-making regime is not sufficient to comply with Article 12.”542

636 Nina A Kohn, Jeremy A Blumenthal and Amy T Campbell, above n 70, 1127.

637 National Guardianship Association (United States), Position Statement on guardianship, surrogate decision making, and
supported decision making National Guardianship Association, Inc.
<http://www.guardianship.org/documents/NGA_Policy_Statement_052016.pdf>.

638 |bid.

639 |bid.

640 Convention on the Rights of Persons with Disabilities art 12.

641 |bid.

642 United Nations Committee on the Rights of Persons with Disabilities, Draft General Comment on Article 12 of the CRPD: Equal
Recognition Before the Law [24].
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Australia has made a number of Interpretative Declarations in relation to the Convention. In
respect of article 12, “Australia declares its understanding that the CRPD allows for fully
supported or substituted decision-making arrangements, which provide for decisions to be
made on behalf of a person, only where such arrangements are necessary, as a last resort and

subject to safeguards”.®®

When Australia appeared before the Committee on the Rights of Persons with Disability, the
Committee recommended that Australia review its Interpretative Declarations in order to
withdraw them.%** The Committee expressed concern “about the possibility of maintaining the
regime of substitute decision-making, and that there is still no detailed and viable framework

for supported decision-making in the exercise of legal capacity”.%%

11.1.2 Australian Law Reform Commission model

The ALRC's report on Equality, Capacity and Disability in Commonwealth Laws recommended
shifting from substitute to supported decision-making.®*® In its report, the ALRC proposed a set
of National Decision-Making Principles and Guidelines to ensure that:

e supported decision-making is encouraged;

e representative (substitute) decision-makers are appointed only as a last resort; and

e the will, preferences and rights of persons direct decisions that affect their lives.®*’

The models of the ‘supporter’ (for supported decision-making) and ‘representative’ (for
substitute decision-making) were proposed. Both models allowed the person to appoint the
decision-maker if possible.®*® It was also recommended that proper safeguards be in place
through laws and legal frameworks that are appropriate and effective in relation to
interventions for persons who may require decision-making support, including to prevent
abuse and undue influence.®*® Importantly, the ALRC noted that emphasis should be shifted
from the ‘best interests’ approach’ to that of the ‘will and preference’ of the person. However,
a representative may still override the person’s will and preferences where necessary to
prevent harm.5*°

11.1.3 Queensland Law Reform Commission review of
guardianship laws

The QLRC has long recognised the inter-dependent process of decision-making and that “many
people with a decision-making disability will be able to make some, if not all, of their decisions,
provided that adequate support is available”.®! In the 1996 QLRC report that shaped the

643 Convention on the Rights of Persons with Disabilities: Declarations and Reservations (Australia), opened for signature 30 March
2007, 999 UNTS 3 (entered into force 3 May 2008).

644 Committee on the Rights of Persons with Disability, ‘Concluding Observations on the Initial Report of Australia, Adopted by the
Committee at Its Tenth Session (2-13 September 2013)’ (United Nations, 4 October 2013) 9.

645 Committee on the Rights of Persons with Disability, ‘Concluding Observations on the Initial Report of Australia, Adopted by the
Committee at Its Tenth Session (2-13 September 2013)’ (United Nations, 4 October 2013) [24].

646 Australian Law Reform Commission, above n 6, 47 2.51.

%47 |bid Rec 3-1.

648 |bid 102 [4.48]; 112-113 [4.100-4.108].

649 |bid Rec 3-1.

650 |bid 76 [3.54], Rec 3-3.

651 Queensland Law Reform Commission, above n 2, vol 1 ch 7, 201.
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legislative framework of Queensland’s guardianship system, the Commission recommended
that Queensland guardianship legislation “provide that the tribunal may appoint an assistant
decision-maker to assist a person with a decision-making disability to make the person’s own

decisions”.%*?

The proposed assistant decision-maker would not have the power to make substitute decisions
or act on behalf of the person, however would be appointed to provide support and advice.
The intention of this type of appointment was to enable decision-making support to be
provided to those people who required it, for example people with no informal support
network.%%3

Any future reforms to Queensland’s guardianship system should re-consider this
recommendation as a means by which to increase the range of available options for promoting
and retaining legal capacity and autonomy.

11.1.4 Victorian Law Reform Commission report on
guardianship

The VLRC's report on guardianship recommended a new legislative regime that incorporated
the principles from the Convention to more effectively promote autonomy and
participation.5>*

The VLRC proposed an expanded range of mechanisms to assist people with impaired decision-
making capacity, allowing assistance to be tailored to the needs of different groups and be a
more proportionate response to different needs.®*® The VLRC proposed models of supported
decision-making and co-decision-making, while keeping existing substitute and informal
decision-making arrangements. The wider range of decision-making arrangements and the
encouragement of people to consider the decisions that the assisted person would make could
be seen as a positive means of promoting the participation of people with impaired capacity.®*®

However, the VLRC noted that there may be circumstances where a person’s will and
preferences may lead to unacceptable harm, and that there must be some point where a
decision-maker must prevent harm from occurring. Therefore, the goal for decision-makers
should be to ‘promote the personal and social wellbeing’ of the represented person.>’

The VLRC also recommended personal appointments of supported and substitute decision-
makers and that greater autonomy is provided through this choice of a trusted person who is
well placed to know and implement the wishes of the person when it becomes necessary for
someone else to make decisions.®*®

In response to the VLRC report, Victoria has so far introduced Supportive Attorneys through
the Powers of Attorney Act 2014.5>° This new legislative role is discussed in section 12.1.3.

652 |bid vol 1 ch 7, 204.

853 |bid vol 1 ch 7, 201-202.

654 Victorian Law Reform Commission, above n 42, 53 [5.13].
655 |bid 54 [5.17].

856 |bid 56 [5.23].

857 |bid 395 [17.118, 17.122].

658 |bid 56 [5.24].

659 powers of Attorney Act 2014 (Vic) s 85.
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11.1.5 Queensland inquiry into the adequacy of existing
financial protections for Queensland’s seniors

In August 2015, the Communities, Disability Services and Domestic and Family Violence
Prevention Committee tabled its report on its inquiry into the adequacy of existing financial
protections for Queensland’s seniors.5®°

The Committee reported that an “over-reliance on substitute decision-making does not accord
with Australia’s international human rights obligations, which require the promotion of
supported and assisted modes of decision-making which support personal autonomy, in
preference to substituted decision-making arrangements”.%®! Further, the Committee
considered that “the Government should examine its existing decision-making framework and
provisions and identify opportunities to better support seniors’ financial autonomy and

ownership of their decisions, in accordance with their legal entitlements”.%6?

In March 2016, the Queensland Government announced it “supports or supports in principle
41 of the 43 recommendations” resulting from the Parliamentary Inquiry.®® The Government
committed to developing a whole of government strategy for seniors and a range of other
supports and programs designed to assist older Queenslanders to “access the right tools and
support so they can protect themselves financially”. The Government also indicated that it
would explore ways to provide greater financial protection to vulnerable older people.®%

11.1.6 Review of the Guardianship Act 1987 (NSW)

The NSW Law Reform Commission is currently reviewing the desirability of changes to the
Guardianship Act 1997 (NSW). The Commission’s mandate includes consideration of the
desired model/s of decision making for people who experience difficulty making their own
decisions, and the basis and parameters for decisions made under a supported decision-
making model (if adopted).®®®

In undertaking the review, the Commission has been directed to have regard for the
Convention, the ALRC report on Equality, Capacity and Disability in Commonwealth Laws and
developments in law, policy and practice in other Australian and international jurisdictions.5®®

660 Queensland Parliament, The adequacy of existing financial protections for Queensland’s seniors (2015) Queensland Parliament
<http://www.parliament.qgld.gov.au/work-of-committees/committees/CDSDFVPC/inquiries/current-
inquiries/01TheAdequacySeniors>.

861 Communities, Disability Services and Domestic and Family Violence Prevention Committee, above n 87, 144.

662 |bid.

663 The Honourable Coralee O’Rourke, above n 89.

564 |bid.

665 NSW Law Reform Commission, Review of the Guardianship Act 1987 (6 January 2016) NSW Law Reform Commission
<http://www.lawreform.justice.nsw.gov.au/Pages/Irc/Irc_current_projects/Guardianship/Guardianship.aspx>.

666 |bid.
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11.2 Unprecedented pressure on Queensland’s
guardianship system

The sometimes excessive use of guardianship, and the excessive breadth of some guardianship
and administration orders is of concern.®®” The accessibility and low cost of the guardianship
system has resulted in guardianship applications being sought in preference to other options
that are less restrictive and do not infringe on people’s rights.®%8

In Queensland, a number of systemic pressures, demographic trends and changes within
society are increasing the demand for guardianship and administration, including public
guardianship and administration. These pressures are placing an unprecedented and
potentially overwhelming strain on Queensland’s guardianship system.

Further, forthcoming systems changes will see the demands on Queensland’s guardianship and
administration system continue to grow. In particular, the NDIS, national aged care reforms
and the remodelling of Queensland’s mental health system are likely to have a significant
impact on people with impaired decision-making capacity and Queensland’s guardianship and
administration system.

The sustainability of the guardianship system must be examined in terms of ensuring
ongoing appropriate use, financial sustainability, and the appropriateness of it bearing
the cost for shortcomings in other human service systems.

Considering the current human rights and policy context and the mounting pressures on the
guardianship system, the sustainability of Queensland’s guardianship system must be
thoroughly reviewed. While some level of ongoing need for substituted decision-making will
likely remain, consideration should be given to exploring whether the current level of reliance
on guardianship and administration, particularly public guardianship and administration, is
warranted. Consideration should also be extended to whether there are other less restrictive
ways to support a person with impaired decision-making capacity to make decisions.

%7 Nina A Kohn, Jeremy A Blumenthal and Amy T Campbell, above n 70, 1118.
668 D Tait and T Carney, above n 66, 445.
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12 Contemporary approaches

12.1 Legislated regimes

“What is not open to debate is the fact that supported decision-making is receiving

ever-increasing legal articulation and recognition”.5%

Legislative regimes for supported decision-making have been introduced in some provinces of
Canada as well as various Scandinavian and European countries. In September 2015, Victoria
became the first Australian jurisdiction to enact a mechanism affording legal authority to
people who provide decision-making support.

12.1.1 Canada

Canada has been at the forefront of guardianship reform in terms of embedding alternatives to
substitute decision-making in guardianship legislation. This process has sometimes been
referred to as the ‘third wave’ of guardianship reform.57

The first wave of reform occurred in the 1970s and was associated with reviewing the laws
dealing with ‘committeeship’ (court ordered guardianship and trusteeship) and focused on
legislative models built around functional disability and partial guardianship as well as an

avoidance of characterising adults as ‘lunatics’ or ‘incapable’.?’!

The second wave of reform was concentrated on adult protection, with many provinces
introducing comprehensive adult protection schemes designed to deal with cases of abuse and
neglect, particularly of the elderly.”?

The third wave focused on new concepts of decision-making and liberal tests for capacity,®’3
culminating in the recognition of assisted or supported decision-making in the guardianship
legislation of many provinces of Canada such as Alberta, Saskatchewan, the Yukon and British
Columbia.

A description of the various legislative models of decision-making support in Canada is
presented in Appendix Six.

12.1.2 Europe

Some unique models of alternatives to guardianship have been developed in several European
countries including Norway, Sweden, Denmark and the Netherlands. In these countries, there
is a focus on alternative ways to provide support and assistance for decision-making for adults

669 Brenda Burgen and John Chesterman, ‘Supported Decision-making and the Office of the Public Advocate’ (Paper presented at
the 8t La Trobe Annual Roundtable on Intellectual Disability Policy, La Trobe University, Bundoora, 10 December 2014) 3.

670 Robert M Gordon, ‘The Emergence of Assisted (Supported) Decision-Making in the Canadian Law of Adult Guardianship and
Substitute Decision-Making’ (2000) 31(1) International Journal of Law and Psychiatry 61, 61.

671 Sarah Burningham, ‘Developments in Canadian Adult Guardianship and Co-decision Making Law’ (2009) 18 Dalhousie Journal of
Legal Studies 119, 123; Robert M Gordon, above n 670.

672 Sarah Burningham, above n 671, 138; Robert M Gordon, above n 670.

673 Robert M Gordon, above n 670, 62.
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with disability, without removing their legal capacity. Unique to these approaches is the
dependence (at least in Sweden) on an inclusive system of entitlement to support services for
people with disability.

Further detail about the various legislative models of decision-making support in Europe is
contained in Appendix Six.

12.1.3 Australia

In Victoria, a person can appoint another person to be a ‘supportive attorney’ under the
Powers of Attorney Act 2014 (Vic).8”*

The introduction of the supportive attorney role was predicated by the VLRC's report on
guardianship, which also recommended the introduction of the ‘supportive guardian’ role. The
debate about supportive guardians stalled and the Guardianship and Administration Bill 2014
(Vic) lapsed with a State Election and change of government.®”®

While the supportive attorney concept reflects a more contemporary framework for decision-
making support and is a manifestation of article 12 of the Convention, it attracted some
criticism. The decision to include the term ‘attorney’ in ‘supportive attorney’ was considered
to accord “considerable risk of the public mistakenly assuming that supporters are actually
proxy decision-makers, even though no such power is actually conferred” .%7¢

12.1.3.1 Overview of supportive attorneys

Under the Powers of Attorney Act 2014 (Vic), there are three types of powers that a supportive
attorney can be appointed to exercise:

e Information power — authorisation to access, collect or obtain any personal information
about the principal that is relevant to a supported decision, and that may lawfully be
collected or obtained by the principal. The supportive attorney may also disclose
information given to them for the purpose of anything that is relevant and necessary to

the attorney to carry out their role or for any other lawful reason;®”’

e Communication power — authorisation to communicate any information about the
principal that is relevant or necessary to the making of or giving effect to a supported
decision, or to communicate or assist the principal to communicate a supported decision
of the principal;®”® and/or

e Power as to giving effect to decisions — authorisation to take any reasonable action or to
do anything that is reasonably necessary to give effect to a supported decision, other than
a decision about a significant financial transaction.”

674 powers of Attorney Act 2014 (Vic) pt 7.

675 Terry Carney, ‘Supported Decision-Making for People with Cognitive Impairments: An Australian Perspective?’ (2015) 4 Laws
2015 37, 52.

576 |bid.

577 powers of Attorney Act 2014 (Vic) s 87.

578 |bid s 88.

679 |bid s 89(1); A significant financial transaction includes making/continuing an investment (other than one under $10,000 in an
interest bearing account), or deal with real property — Powers of Attorney Act 2014 (Vic) s 89(2).
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A person (the principal) may make a supportive attorney appointment if they are 18 years of
age or older, and the principal has decision-making capacity in relation to making the
supportive attorney appointment.®® The principal under the Powers of Attorney Act 2014 (Vic)
must understand the information relevant to the decision and the effect of the decision being
made to be found to have decision-making capacity,%®! amongst other criteria.®®?
Understanding the effect of the decision to make a supportive attorney appointment includes
understanding:

e that the appointment enables the principal to make and give effect to his or her own
decisions with support;

e that the appointment allows the principal to choose a person to support the principal to
make and give effect to his or her own decisions;

e that supported decisions are decisions of the principal and not the supportive attorney;
e when the appointment commences; and

e that the principal may revoke the appointment at any time when the principal has
decision-making capacity in relation to making the supportive attorney appointment.5

The appointment of a supportive attorney commences at a time, circumstance or occasion on
which the principal specifies that such an appointment should commence. If there is no such
specification, then the appointment commences immediately.%8

A supportive attorney appointment does not have effect for any period (after the making of
the appointment) during which the principal does not have the decision-making capacity for
the matters to which the supportive attorney appointment applies.®®

The principal may revoke a supportive attorney appointment at any time®® and may appoint
more than one supportive attorney to act separately. If more than one supportive attorney is
appointed, the principal may specify the matters for which each supportive attorney is to
act.%®’

A principal who is under a supportive attorney appointment may also appoint an alternative
supportive attorney. An alternative supportive attorney is authorised to act in the
circumstances specified in the appointment, or if there are no circumstances specified, if the
supportive attorney for whom the alternative supportive attorney is appointed dies,
experiences impaired capacity themselves, is unwilling or unable to act, becomes insolvent or
a paid support worker for the principal, or is found guilty of an offence involving dishonesty (if
the supportive attorney is appointed for financial matters).5%

680 powers of Attorney Act 2014 (Vic) s 86(1).

581 |bid s 4(1)(a).

682 A person must also be able to: retain that information to the extent necessary to make the decision; and use or weigh that
information as part of the process of making the decision; and communicate the decision and the person's views and needs as to
the decision in some way, including by speech, gestures or other means — Powers of Attorney Act 2014 ss 4(1)(b)-(d).

583 powers of Attorney Act 2014 (Vic) s 86(2).

684 |bid ss 101(1), (2).

685 |bid s 102.

686 |bid s 103.

%87 |bid ss 92(1), (2).

588 |bid ss 93(1), (2).
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A person is eligible to be appointed as a supportive attorney if they satisfy the eligibility criteria
in the Powers of Attorney Act 2014 (Vic). The criteria includes that an eligible person must not
be a care worker, a health provider or an accommodation provider for the principal.®®°

A supportive attorney must comply with the duties and obligations under the Powers of
Attorney Act 2014 (Vic), which includes not being entitled to receive any remuneration for
acting as supportive attorney.5®

12.1.3.2 Safeguards
12.1.3.2.1 Appointment / Revocation

When a supportive attorney appointment form is being executed, it must be signed by the
principal and by two other witnesses. If the principal is unable to physically sign the form (due
to a physical disability, for example), another person may sign the form on the principal’s
behalf as long as they are over 18, not one of the witnesses, and not the supportive
attorney.%?

One witness must be authorised to witness statutory declarations, and one witness must not
be a relative of the principal or the supportive attorney, or a care worker/accommodation
provider for the principal. Both witnesses must also be over 18, not signing the form on behalf
of the principal and not be a supportive attorney.5%?

The witnesses of the forms must ensure that the legislated certification requirements, which
include a series of safeguarding qualifications, are met before they sign the form. The
supportive attorney must also meet legislated certification requirements and sign the form in
front of a witness.®3

A revocation of the supportive attorney appointment can be made using the prescribed form
by being signed by the principal (or a person designated by the principal), and one witness.®**
Akin to the appointment form, a person can sign on behalf of the principal if they are 18 years
of age or older and are not the witnhess or the supportive attorney.?*® The witness to a
revocation must meet the legislated criteria, which act as a safeguard for the principal.5®

A supportive attorney may resign at any time using the prescribed form.®¥ In addition, a
supportive attorney appointment will be automatically revoked under a number of specified
circumstances, including the death of the principal or supportive attorney, impaired decision-
making capacity being experienced by the supportive attorney or other particular changes to
the supportive attorney’s circumstances.%®

689 |bid s 91.

6% |bid ss 90(1), (2).
91 |bid ss 95, 96(1).
92 |bid ss 97(1), (2).
693 |bid ss 98-100.
694 |bid s 105.

695 |bid s 106(1).

6% |bid s 107(1).

97 |bid s 111.

6% |bid s 109.

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 133
S



12.1.3.2.2 Victorian Civil and Administrative Tribunal

The Victorian Civil and Administrative Tribunal can make an order about:

e the principal’s decision-making capacity at the time of appointment or afterwards as it
complies with the requirement of such an appointment;

e the effect of the supportive attorney appointment of any failure to comply with a
requirement of the Powers of Attorney Act 2014 (Vic);

e whether the supportive attorney has failed to comply with the terms of the appointment
or is exercising undue influence over the principal; or

e any other matter that VCAT considers necessary in relation to the supportive attorney
appointment.®®

The Victorian Civil and Administrative Tribunal may then revoke, suspend or vary the effect of
the supportive attorney appointment, or make any other order it considers necessary in
relation to the supportive attorney appointment.’®

An application can also be made to the Tribunal to give an advisory opinion on any matter
related to the appointment.’®

12.1.3.2.3 Offences

A supportive attorney may be charged with a criminal offence under the Powers of Attorney
Act 2014 (Vic) if:

e aperson dishonestly obtains the supportive attorney appointment to obtain financial
advantage for the person or another person, or to cause loss to the principal or another
person; or

e asupportive attorney dishonestly uses the supportive attorney appointment to obtain
financial advantage for the supportive attorney or another person, or to cause loss to the
principal or another person.”®?

The penalty for such action has the maximum penalty of 5 years imprisonment and/or 600
penalty units.”®

12.2 Australian supported decision-making trials

A key strategy being trialled in other jurisdictions is to provide support to people, including
those who are subject to public guardianship and/or administration, to develop their decision-
making capacity. Government trials of supported decision-making have been conducted in
South Australia, the Australian Capital Territory, New South Wales and Victoria. A summary of
these trials is presented in Appendix Seven.

699 |bid s 116(2).
700 |bid s 120(3).
701 |bid s 121.
702 |bid s 136.
703 |bid s 136.
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The trials have shown that Australia can deliver on the intent of article 12 of the Convention by
enhancing the legal capacity of some of the people subject to guardianship and
administration.”® They also demonstrated that the provision of decision-making support can
be a viable alternative to substitute decision-making undertaken by public agencies.”®

The trials highlighted a range of benefits to those provided with decision-making support,
including:

e improved decision-making skills and experience, and increased confidence in decision-
making;

e making new types of decisions e.g. financial, accommodation, social;

e agreater feeling of control over their lives;

e growth in support networks;

e increased engagement in the community; and

e improved health, independence, relationships and/or life circumstances.”®

There were also benefits for the people who provided decision-making support, such as
positive changes to the ways in which they considered making decisions, an increased use of
supported decision-making and positive changes to their relationships with the person/s to
whom they provided decision-making support.”®’

However, the trials highlighted numerous challenges and barriers, which included:

e the absence of informal support networks and poor availability of supporters;

e the ability of a person to make and/or action some decisions being dependent on other
service agencies e.g. their administrator permitting access to funds or their service
provider enabling decisions to be actioned;

e the ability of people to sustain their supporter role and the need for legal recognition of
supporters;

e managing the inherent tensions between duty of care and dignity of risk, best interests
and expressed wishes;

e the need for resources, materials and/or training to provide information and guidance;
e the importance of safeguards;
e the cultural change that is required to fully embrace supported decision-making; and

e the time and costs associated with facilitating supported decision-making programs and

assisting people to become ‘decision-ready’.”®®

704 Westwood Spice (for the Department of Family and Community Services (New South Wales)), above n 550, 13.

705 Margaret Wallace, above n 550, 5; Office of the Public Advocate (South Australia), above n 550; ADACAS Advocacy, above n
550, 48-49.

706 Margaret Wallace, above n 550, 4-5, 18-20, 23, 26; Office of the Public Advocate (South Australia), above n 550; Westwood
Spice (for the Department of Family and Community Services (New South Wales)), above n 550, 49, 52-53; ADACAS Advocacy,
above n 550, 32.

707 Margaret Wallace, above n 550, 5.

708 Office of the Public Advocate (South Australia), above n 635, 59, 63; Margaret Wallace, above n 550, 44-46, 54-55; Office of the
Public Advocate (South Australia), ‘Annual Report 2011’ (2011) 114; Westwood Spice (for the Department of Family and
Community Services (New South Wales)), above n 550, 63, 66, 70; ADACAS Advocacy, above n 550.
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12.3 Views of Queensland stakeholders

Many Queensland stakeholders who were either interviewed by, or made a submission to, the
Office of the Public Advocate were supportive of the concept of supported decision-making.”®
The provision of decision-making support to those who require it was seen as being integral to
a person’s autonomy and legal capacity.”*® As articulated by one stakeholder, “all people as a
matter of law have capacity to make the decisions for themselves. Every individual therefore
has the right to support, care, advice which they themselves choose to receive. That is part of
their exercise of capacity”.”*! Further, there was consensus among the Public Advocate’s
Decision-Making Support Advisory Group’*? that there is a real need in Queensland to consider
less restrictive approaches than guardianship and administration.

Stakeholders held varied perspectives about the extent and way in which a model more
actively promoting decision-making support should be adopted and/or formalised in
Queensland. Perspectives ranged from disbanding the existing guardianship system and
replacing it with a supported decision-making model, to offering a range of decision-making
interventions and mechanisms to address the differing needs and circumstances of
individuals.”*?

While it was generally acknowledged that there would continue to be some need for
guardianship and administration, general consensus was that its use should be minimal and a
true ‘last resort’.’”** As articulated by one advocacy organisation, “the legal right of people with
disabilities to make their own decisions should only ever be interrupted in extraordinary

circumstances”.’®

Some advocates felt that the guardianship system should better emphasise a person’s
independence by promoting supported rather than substitute decision-making’!® and that this
would mean that “guardianship and administration orders are in some cases no longer

necessary”.”Y’

Some stakeholders felt there was a gap between legislation and practice, that is that
Queensland’s guardianship legislation is adequate and offers opportunities to facilitate
supported decision-making, however there were concerns that these opportunities are not
well translated into practice.”*® As a result, many potential enablers for a decision-making
support model were considered to sit in the policy and practice realms. Some held the view
that decision-making support should be part of the suite of social or community services and

709 Office of the Public Advocate interviews B9X, C2W, MXS, GHP, HPK, KC8, MDZ (2014); Queensland Advocacy Incorporated,
above n 24, 2, 7; Queensland Aged and Disability Advocacy Inc., above n 24, 3-4.

710 Office of the Public Advocate interviews B9X, C2W (2014); Queensland Advocacy Incorporated, above n 24, 2.

710 Queensland Advocacy Incorporated, above n 24, 7.

711 Office of the Public Advocate interview B9X (2014).

712 Based on the Advisory Group members who attended the December 2015 meeting.

713 Queensland Advocacy Incorporated, above n 24, 2; Professor Malcolm Parker, above n 24, 1; Queensland Aged and Disability
Advocacy Inc., Submission No 148 to Queensland Law Reform Commission as cited in Queensland Law Reform Commission, above
n 10, vol 3, 16 [14.49]; Office of the Public Advocate, above n 34; Office of the Public Advocate interviews B9X,DRN (2014).

714 Queensland Advocacy Incorporated, above n 24, 9; Office of the Public Advocate interviews B9X, C2W, DRN, DXC (2014); Office
of the Public Advocate, above n 34.

715 Queensland Advocacy Incorporated, above n 24, 5.

716 |bid 2; Queensland Aged and Disability Advocacy Inc., Submission No 148 to Queensland Law Reform Commission as cited in
Queensland Law Reform Commission, above n 10, vol 3, 16 [14.49].

717 Queensland Advocacy Incorporated, above n 24, 5.

718 Office of the Public Advocate interview B9X (2014); Queensland Aged and Disability Advocacy Inc., above n 24, 1, 3.
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civil society measures aimed at advancing the rights of people with disability to participate in
society as active citizens, with choice and control over their lives.”*°

A number of stakeholders who were involved in delivering government guardianship and
administration services held more conservative views. They supported the concept and
underlying ideals of supported decision-making, however their views were generally more
protective and cautious.”?°

A challenge raised by some interviewees was how a decision-making support model would
successfully support vulnerable people who have few or no other people in their lives, except
for support or service staff or someone similar.”?! Some people have lost all contact with their
family or are estranged from them, as illustrated by one stakeholder who commented that
“what constantly surprises me here is how many people out there in the world have no one.
No family, no friends, particularly as they age and particularly people with profound disability.
We find cases of people who've been in nursing homes forty odd years and never been visited.
And their world is the nursing home bed. Their only social contact is the nursing home workers
and the doctor who comes by and maybe the Minister who comes by. They’ve just been
abandoned. And there is no one.”’?

The challenge of enabling effective decision-making support for those lacking an informal
support network is not unique to Queensland. Government departments, academic bodies and
non-government organisations across Australian are working to find ways to most
appropriately provide ongoing support to those with little or no informal support network.
Citizen advocacy programs and paid decision-making supporters are examples of the programs
that are being explored.

There were mixed views about formalising the role of decision-making supporters through
legislation. For example, one stakeholder said that legal recognition and authority of
supporters is needed, while another suggested that legal and policy definitions of a supporter
need exploration before pursuing legislation. Another warned that an unintended
consequence of adopting decision-making support model could be ‘widening the net’ of
guardianship.”?

There were contrasting views about safeguards, for example, an advocacy organisation felt
that the supported decision-making model offered an in-built safeguard, as it is built around
notions of respect, autonomy, empowerment and appropriate support. In contrast, another
stakeholder raised concerns around the questionable motivations and poor knowledge, skills
and resources of supporters.’?

Ensuring that appropriate safeguards are in place is a key challenge. An absence of adequate
safeguards may unfortunately lead to an increase in the exploitation and/or abuse of people
with impaired decision-making capacity. It may also trigger an increase in the number of
guardianship and administration applications, appointments and investigations.

719 Office of the Public Advocate interview HB5 (2014); Office of the Public Advocate, above n 34.

720 Office of the Public Advocate interviews PNJ, QNC, QRD, Q4B (2014).

721 Office of the Public Advocate interviews B9X, KC8, HB5 (2014).

722 Office of the Public Advocate interview B9X (2014).

723 Carers Queensland Inc., above n 24, 5; Office of the Public Advocate interviews B9X, DXC (2014).

724 Office of the Public Advocate interview B9X (2014); Queensland Advocacy Incorporated, above n 24, 17.
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12.4 Recommendation

Recommendation 26: Given the inaction since the QLRC’s guardianship law review, the
pressures on the guardianship system, and the move towards positive obligations in support of
rights and autonomy, the adequacy of the current range of responses and mechanisms in
relation to impaired decision-making capacity should be examined with a view to ensuring that
Queenslanders have access to appropriate decision-making support when they need it and in a
manner that is the least restrictive of their rights and legal capacity.
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13 Conclusion

There is a growing number of people in Queensland who experience difficulty in following
through the process of reaching a decision and putting the decision into effect. This course is
set to continue in light of current health, social and demographic trends and will place
increasing and significant pressure on Queensland’s guardianship system, some aspects of
which are already under strain.

Growing pressure on the guardianship system also stems from the many systemic barriers to
maintaining legal capacity that arise from legal, regulatory and human service system
requirements. The relative low cost and accessibility of the guardianship system has resulted in
it bearing the cost for the shortcomings of other systems.

The Australian legal and policy landscape is being repositioned to ensure that people are able
to exercise and maintain their legal capacity to the greatest extent possible. There is a
resultant need to examine the structure, mechanisms and delivery of decision-making
supports in Queensland. While substitute decision-making is likely to have an ongoing role in
the foreseeable future, there exists a need to give considered attention to other less restrictive
ways to support a person with impaired decision-making capacity to make decisions.

No enhancements have been made to Queensland’s guardianship system since the QLRC
delivered its review findings in 2010. Further, discussion about legal capacity and supported
decision-making has notably progressed since this time, resulting in a greater need to explore
enhancements to the guardianship system.

The extent of the pressures currently impacting Queensland’s guardianship system, the
anticipated future impact of reforms in the disability, aged care and mental health sectors, and
the move towards effecting positive obligations in support of rights and autonomy support the
need for reform.

It is timely for the Queensland Government to reconsider the adequacy of the current range of
responses and mechanisms available for people with impaired decision-making capacity and
ensure that Queenslanders have access to appropriate and proportionate decision-making
support when they need it and in a manner that is the least restrictive of their rights and legal
capacity. In doing so, due consideration must also be given to appropriate safeguards.

There is a lot to be done to promote the uptake of supported decision-making in Queensland,
both within the guardianship system and in the legal and human services systems.

There are roles for both law and policy, however many opportunities to advance supported
decision-making sit in the practice realm. They exist in the everyday lives of people who
experience difficulty with one or more aspects of making a decision. Family members, carers,
service and support providers and others have the opportunity to positively support the
decision-making of people who experience difficulty with an aspect or aspects of making and
actioning a decision.

This Report highlights the opportunities that exist for Government to take a leadership
approach to this issue and to effect changes that provide the foundation for cultural and
societal shifts that reflect contemporary directions in decision-making support.
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Appendix One — Data collection

Organisational information

QCAT, the OPG and the Public Trustee provided organisational data and operational
information (including organisational policies and procedures) to support this research. The
Public Advocate made the requests for information within the authority of section 210A of the
Guardianship and Administration Act.”?

Queensland Civil and Administrative Tribunal
Interviews

Interviews with members from the Human Rights Division of QCAT were conducted in June
and July 2014. The 36 members who, at that time, presided over guardianship and
administration matters were invited to participate in the research. Ten Tribunal members
participated in the interview process, which equated to a 28% participation rate. Around half
(56%) of the ordinary members and one fifth (20%) of the sessional members were
interviewed.

The two-part interview comprised a 10 minute online survey designed to gather members’
views about specific issues and a 1.5 hour interview which further explored the issues in the
survey. The purpose of the interview was to gather the expert and unique perspective of
Tribunal members on making capacity determinations, appointing decision-makers and other
matters relevant to upholding the general principles in the Guardianship and Administration
Act. The interview also sought their views on broader issues relating to Queensland’s
guardianship system.

It is acknowledged that a degree of interest bias is likely to be present in the interview data.
Some Tribunal members may have participated in the interview because they had a particular
interest in the topic of decision-making support. There is therefore a risk that some of the
results in relation the interview topics are positively skewed.

Office of the Public Guardian and Public Trustee
Interviews

Face-to-face interviews were conducted with executives from the OPG in August 2014. A group
discussion with nine Regional Managers and Team Leaders took place in October 2014. The
purpose of the individual and group interviews was to gain insight into the application of the
Guardianship and Administration Act, upholding the general principles, the agency’s service
model, challenges faced by the agency, the participation of clients in decision-making and
broader issues relating to Queensland’s guardianship system.

725 Guardianship and Administration Act 2000 (Qld) s 201A stipulates that the Public Advocate has a right to all information
necessary to perform the functions of the Public Advocate. This includes information about the policies and procedures of an
agency that relate to the provision of services to adults.
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Information was gathered from the Office of the Public Trustee via the same method. In
October 2014, face-to-face interviews were conducted with executives from the Public Trustee
and a group discussion was held with Regional Managers. The objectives of the discussion
were to explore, from the Public Trustee’s perspective, how the agency fulfils its functions
under the Guardianship and Administration Act, the way in which the agency upholds the
general principles, the agency’s approach to developing budgets and making decisions for
clients, the participation of clients in decision-making and broader issues relating to, and
challenges facing, Queensland’s guardianship system.

Online surveys with public guardians and
administrators

Public guardians

A 15 minute online survey was designed to gain a frontline perspective about the way in which
the OPG implements the Guardianship and Administration Act. In October 2014, all members
of the Adult Guardianship Team were invited to participate in the survey. Legal officers were
excluded from the survey due to the nature of their work.

The survey comprised short-answer questions about the application of the general principles,
making decisions for people with impaired capacity for a matter, and the participation of
clients in decision-making. It also explored the challenges that public guardians face when
undertaking their role and other practical aspects of the guardianship system.

The survey was available for completion for three weeks. A total of 30 staff completed the
survey, which equated to a 55% response rate. Based on the survey response rate and the
profile of research participants, the results from the survey are considered to be generally
representative of the Adult Guardianship Team.

The sample size of the surveys conducted with the OPG and the Public Trustee (discussed
below) restricted the ability to conduct cross-tabulation analysis or statistical significance
testing. The survey analysis presents aggregated results to preserve the anonymity of
respondents and excludes ‘unsure’ and ‘not applicable’ responses.

Public administrators

A 10-15 minute online survey was administered to gain insights from the Public Trustee
officers who are involved in administration for Queenslanders who are deemed to lack
capacity for financial matters. The survey consisted of short-answer questions that explored
the practical application of the general principles, developing budgets and making decisions for
clients, the participation of clients in the decision-making process, the profile of clients and the
various interactions that officers have with them. The survey also examined the challenges of
making substitute financial decisions and other practicalities of undertaking the role of
administrator.

The survey was available for completion for three weeks from mid-November until early
December 2014. A total of 43 surveys were completed, delivering a 12% response rate. The
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results from the online survey of public administrators are not considered to be representative
of the broader group of officers involved in the administration area of the Public Trustee. The
low response rate of this survey means that the survey results were not publishable.

Issues Paper

An Issues Paper was publicly released in November 2014. The paper presented a brief
discussion about some of the issues that arose during the conduct of the research, including
advance planning, informal decision-making, capacity determinations and the appointment of
guardians and administrators. The Paper invited interested people and organisations to make a
submission on the issues. Table 8 presents the nine submissions that were received.

Table 8: Issues Paper submissions

No. Name of person/organisation

Karen Kline

Professor Malcolm Parker, Professor of Medical Ethics & Head, Discipline of Medical Ethics,
Law & Professional Practice, University of Queensland (School of Medicine)

3 Holly Brennan, General Manager, Education and Community Services, Family Planning
Queensland

Michelle O'Flynn, Director, Queensland Advocacy Incorporated

Sarah Walbank, Policy & Research Officer, Carers Queensland Inc.

Tess Patterson, Support Counsellor, Seniors Legal and Support Service

Geoff Rowe, Chief Executive Officer, Queensland Aged and Disability Advocacy Inc.
Mr and Mrs Semple

© 00 N O U1 b

Anonymous

The submissions received by the Office of the Public Advocate were not published, however
they have been referred to and/or quoted in this report. The identity of submission authors
has only been suppressed for those who requested to remain anonymous.

Examination of published decisions and
transcripts

The examination of published decisions and selected transcripts provided insights into
decision-making support in practice. The exploration of decisions was undertaken via the
Supreme Court of Queensland Library website where QCAT decisions are published.

A list of cases that included discussion about decision-making support and/or upholding the
right of a person to make their own decisions was compiled. The transcripts for these cases
were canvassed, identifying real examples of the Guardianship and Administration Act in
practice. The transcripts included ‘restricted’ material. Guardianship legislation stipulates that
decisions from proceedings can be published, however any information that may to lead to the
identification of the person who is the subject of the hearing involved must be removed. Due
to these requirements, information from the transcripts was carefully screened and edited.
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Exploration of contemporary literature and
reports

A review of literature formed a foundational part of this research. Promoting decision-making
support consistent with the Convention is a fast moving field of research that required the
research team to keep up to date with contemporary literature and publications as they
emerged.

In addition, the research was informed by a number of significant Australian reports, in
particular the QLRC's report A Review of Queensland’s Guardianship Laws, the ALRC’s Report
Equality, Capacity and Disability in Commonwealth Laws and the VLRC's Guardianship: Final
Report.’®

Profile of research participants

Queensland Civil and Administrative Tribunal’?’

Ten Tribunal members who preside over guardianship and/or administration matters
participated in the research. This group comprised five ordinary members and five sessional
members. Seven of the Tribunal members who participated in the research were legal
members and four were professional members.”?® The majority of members were based in
Brisbane (eight members), three were based in regional Queensland.”®

The Tribunal members who were interviewed averaged 11 years of service with the Tribunal.
The length of time serving as a member of the Tribunal ranged from six years of service up to
17 years of service.

Table 9:  Length of time as Tribunal member’3°
Count
Up to 5 years 0
5 years up to 10 years 2
10 years up to 15 years 5
15 years or more 3
Total 10

Base: All respondents.

726 Queensland Law Reform Commission, above n 10; Australian Law Reform Commission, above n 6; Victorian Law Reform
Commission, above n 42.

727 Office of the Public Advocate, Interviews with Tribunal members (2014).

728 The total of legal and professional members exceeds the number of members interviewed as a member may qualify for both
categories.

729 The total of Brisbane and regional members exceeds the number of members interviewed as a member may qualify for both
categories.

730 Includes service on any of the Tribunals that formed the Queensland Civil and Administrative Tribunal.
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Office of the Public Guardian”!

As seen in Table 10, half (50%) of survey participants were based in Brisbane (including South
Brisbane). Twenty-seven (27%) of participants were based in Townsville and 23% were based
in lpswich.

Table 10: Office of the Public Guardian office location

Percent
South Brisbane 33%
Townsville 27%
Ipswich 23%
Brisbane 17%
Total 100%

Base: All respondents.

Staff with varied lengths of employment at the OPG completed the survey. Twenty-seven
percent (27%) of survey respondents had been with the OPG for up to 2 years, while 37% had
been employed by the office from 2 years up to 5 years and a further 37% had been employed
by the office for more than five years.

Table 11: Length of employment at the Office of the Public Guardian’32

Percent
Up to 2 years 27%
2 years up to 5 years 37%
More than 5 years 37%
Total 100%

Base: All respondents. Note: Sum of percentages may not equal 100% as percentages have been rounded to whole numbers.

Survey respondents were asked about their position within the OPG. Approximately three-
quarters of respondents (76%) held the position of Guardian, Senior Guardian or Principal
Guardian. A further 13% of respondents were Team Leaders/Business Improvement Officers
and 10% were Regional Managers. Surveys were not completed by any Liaison Officers or
Senior Guardians (Positive Behaviour Support).”

731 Office of the Public Advocate, above n 52.
732 Length of employment includes any period of employment with the Office of the Adult Guardian.
733 percentages may not total 100%.
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Appendix Two — Advisory Group
members

Table 12: List of Advisory Group members

Organisation

Name

Position

Anti-Discrimination Commission
Queensland

Caxton Legal Centre

Department of Communities,
Child Safety and Disability
Services

Griffith University

(Independent advocate)
National Disability Services
Office of the Public Guardian

Queensland Advocacy
Incorporated

Queensland Aged and Disability
Advocacy

Queensland Alliance for Mental
Health

Queensland Civil and
Administrative Tribunal

Mental Health Alcohol and
Other Drugs Branch,
Queensland Health

Kevin Cocks AM

Vivienne Campion
Ros Williams
Professor Karen Nankervis

Professor Jayne Clapton

Karen Kline

Richard Nelson

Kevin Martin/Julia Duffy
Amy Wicks

Michelle O'Flynn

David Manwaring

Nick Collyer
Geoff Rowe/Margaret Deane

Kris Trott
Clare Endicott

Janet Ceron

Commissioner

Manager
Lawyer

Chair, Centre of Excellence for
Clinical Innovation and
Behaviour Support

Executive Director, Disability
Practice and Service
Improvement

Program Lead, Year 1
Experience, Health Ideas, School
of Human Services & Social
Work

State Manager, Qld
Public Guardian
Regional Manager
Director

Lawyer, Human Rights Legal
Services

Systems Advocate
Chief Executive Officer

Chief Executive Officer

Senior Member, Human Rights
Division

Director, Legislation Team,
Office of the Chief Psychiatrist

Queensland Law Society Brian Herd Deputy Chair, Elder Law
Committee
Julie McStay Elder Law Committee

Queensland Law Society/
Queensland Aged and Disability
Advocacy

Queensland Law Society/Legal
Aid Queensland

Karen Williams

Nigel Miller

Elder Law Committee/
Guardianship Coordinator

Children’s Law Committee Guest
(QLS)/Principal Lawyer, Family
Law Service (LAQ)
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Organisation

Name

Position

Queensland Mental Health
Commission

Queensland University of
Technology

The Advocacy and Support
Centre

The Public Trustee

University of Queensland

Dr Lesley van Schoubroeck

Nicole Hunter
Professor Ben White

Professor Lindy Willmott

Dr Shih-Ning Then
Philippa Whitman

Tony Steinmetz
Clinton Miles

Professor Jill Wilson AO

Associate Professor Cheryl Tilse

Queensland Mental Health
Commissioner

Senior Policy Advisor

Director, Health Law Research
Centre

Director, Health Law Research
Centre

Senior Lecturer
Chief Executive Officer

Executive Director, Client
Services

Director, Disability Services
Social Policy and Research,
School of Social Work & Human
Services

Director, Postgraduate Research
Studies, School of Social Work &

Human Services
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Appendix Three — Queensland’s
legislative framework for guardianship

Current decision-making mechanisms

In Queensland and other Australian jurisdictions, the legal response to impaired decision-
making capacity has primarily been a range of substitute decision-making mechanisms. In
contrast to providing support for a person to make their own decision, substitute decision-
making typically refers to situations where a decision is made for a person by another person
or entity (such as a tribunal). Consistent with the common law parens patriae jurisdiction, a
decision-maker must make decisions to ensure the proper care and protection of the person.
Under Queensland’s guardianship legislation, several types of decision-makers are recognised,
both informal and formal, but in effect they are all substitute decision-makers.

Informal decision-makers

Decisions made informally by the adult’s existing support network

Queensland’s guardianship legislation recognises that decisions for a person can be made
informally by the person’s existing support network.”®* This may include members of the
person’s family, close friends of the person, and other people recognised by the Tribunal as
providers of support to the person.’®

While there is no specific legislative framework for informal decision-makers in Queensland’s
guardianship legislation, the Tribunal has authority to ratify or approve a decision of an
informal decision-maker (for a Queensland adult who has impaired capacity for the matter).”*®
Such an order may be of value in situations where there is doubt about the appropriateness of
a decision or if ratification is required by a third party organisation.

Statutory health attorneys

Queensland’s guardianship legislation provides for consent to health care to be provided by a
decision-maker who is not formally appointed by the Tribunal, but is in a close personal
relationship with the person, known as a statutory health attorney. A statutory health attorney
can only make decisions about a health matter in circumstances where the person does not
have capacity for the matter and:

e thereis no direction in an advance health directive;
e the Tribunal has not appointed a guardian or made an order; and

e the adult has not made an enduring document nominating an attorney.”’

734 Guardianship and Administration Act 2000 (Qld) s 9(2)(a).
735 |bid sch 4 (definition of ‘support network’).

736 |bid s 154.

737 Ibid ss 66(1)-(5); Powers of Attorney Act 1998 (Qld) s 62(1).
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Guardianship legislation sets out a priority order of people who may act as a person’s statutory
health attorney: a person’s spouse (including a de facto or registered partner) with a close and
continuing relationship; an unpaid carer; or a close friend or relation who is not the person’s

paid carer. The first of these people who is readily available and culturally appropriate to make
a decision at a point in time will be the person’s statutory health attorney. The Public Guardian
is the statutory health attorney of last resort if no other person is appropriate and available.”®

Decision-making in advance

There are a range of mechanisms provided under the Powers of Attorney Act that allow a
person to make arrangements for future decision-making on their behalf in the event that
their decision-making capacity becomes impaired. Such mechanisms, which include advance
health directives and attorneys appointed under either an advance or enduring document,
arguably provide people with greater control over who makes decisions for them should they
lose decision-making capacity in the future and what types of decisions can be made.

Advance health directive

Advance health directives form an important part of the broader activity of advance care
planning. In Queensland, an advance health directive is a way for a person (the principal) to
give directions about their future health care should they, at some point, lose capacity. The
advance health directive only comes into effect, and the appointed attorney can only exercise
power, if the principal’s decision-making capacity becomes impaired.’®

Through an advance health directive, the principal can outline the future medical treatment
and/or health care that they would like to receive and include information for the
consideration of health professionals (e.g. health conditions and spiritual/cultural beliefs that
may impact the health care they receive). The principal may also provide specific instructions
about particular medical treatments such as life-sustaining measures and describe the quality
of life that they would accept.”®® The principal may also use the advance health directive to
appoint one or more persons as attorneys to exercise powers for health matters.”*! The
principal may also provide for terms or information about the exercise of the attorney’s
powers in the advance health directive. In exercising power as the attorney under an advance
health directive, the attorney is subject to the terms of that directive.”*?

Attorneys appointed under an advance or enduring document

A power of attorney is a legal document that allows the principal to appoint another person or
persons of their choosing to be their decision-maker in relation to personal or financial matters
should they lose the capacity to make those types of decisions. In Queensland, there are two
classifications of power of attorney: general and enduring powers of attorney.’”®

738 powers of Attorney Act 1998 (Qld) ss 63(1)-(2).

739 |bid ss 36(1), (3).

740 |bid s 35; Queensland Government, Power of attorney and making decisions for others: Advance health directive (16 September
2014) Queensland Government <https://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/power-of-attorney-and-
making-decisions-for-others/advance-health-directive/>.

741 powers of Attorney Act 1998 (Qld) s 35(1)(c).

742 |bid.

743 |bid ss 5(1)-(2).
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General power of attorney

A general power of attorney allows the principal to appoint one or more attorneys to make
financial decisions on their behalf’** for a specific event or period of time,”* for example when
the principal is overseas for an extended period of time and requires their house to be sold or
accounts to be paid.

A general power of attorney can only be made by a person who has capacity to make their
own decisions. It is activated while the principal has capacity to make their own decisions’*®
and ends either at the time specified on the document or at a point in time when the
principal’s decision-making capacity becomes impaired.’*’

Enduring power of attorney

An enduring power of attorney allows for the principal to appoint one or more attorneys to
make personal and/or financial decisions on their behalf in the future should their decision-
making capacity become impaired.’®

A person must have sufficient capacity to create an enduring power of attorney i.e. they must
understand the nature and effect of the enduring power of attorney at the time it is created.”®®
In particular, the principal must understand that the attorney will have full control over
matters once their power begins, subject to any terms or information contained in the
instrument. The principal must also understand that, whilst their capacity is impaired, they
cannot monitor or dictate the use of the power.

In relation to financial matters, an attorney may only exercise power at the time or upon any
circumstances specified in the enduring document.”° If the enduring document does not
specify when the power becomes exercisable, the attorney may exercise power from the time
the document was created.’®! If an attorney’s power for a matter is dependent on the principal
having impaired decision-making capacity for the matter, then evidence to substantiate the
principal’s impaired capacity may be required.”>?

In relation to personal matters, an attorney may only exercise power under the enduring
document for the period when the principal has impaired decision-making capacity for the
matter.”*3

744 1bid s 8(a).

745 1bid s 9(1).

746 |bid s 18(1).

747 1bid ss 9(1), 18(1).
748 |bid s 32(1)(a).

749 |bid ss 41(1)-(2).
750 |bid s 33(1).

751 1bid s 33(2).

752 |bid s 33(5).

753 |bid s 33(4).
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Appointment of guardians and administrators

Queensland’s guardianship legislation also allows for QCAT to appoint either or both a
guardian or administrator to make decisions on behalf of a person who lacks capacity for
particular decision-making matters.

Guardians can make decisions about personal matters such as where a person will live, their
health care and what services they will access. Personal matters is defined in schedule two of
the Guardianship and Administration Act and is an inclusive definition.”*

Administrators can make decisions about financial matters, such as paying the person’s day-to-
day bills and accommodation expenses, buying and selling property, making investments, etc.
The term, financial matters, is defined in schedule two of the Guardianship and Administration
Act and is an inclusive definition.”>

In order to appoint a guardian or administrator, QCAT must be satisfied not only that a person
has impaired capacity for one or more matters but also that:

e thereis a need for a decision in relation to the matter or the person is likely to do
something in relation to the matter that involves, or is likely to involve, unreasonable risk
to the adult’s health, welfare or property; and

e the person’s needs will not be adequately met and/or their interests will not be
adequately protected without an appointment.’®

Therefore if a person already has someone in their life who can act as their statutory health
attorney, and the only decisions that need to be made are health care decisions, the Tribunal
may not find it necessary to appoint a guardian for health matters.

While the scope of both personal matters and financial matters are theoretically undefined,
and a guardian or administrator may do anything in relation to those matters for which they
are appointed that the person could have done if the person had capacity for the matter,”’
they must still act within the terms of their appointment by the Tribunal.

Queensland Civil and Administrative Tribunal

The Tribunal may also make decisions regarding a matter for which an adult has impaired
capacity. In some circumstances, the Tribunal may consent to special health care and the
withholding or withdrawal of life sustaining-measures.”®® The Tribunal may also consent to the
use of some restrictive practices under certain circumstances.”®

754 Guardianship and Administration Act 2000 (Qld) sch 2, s 2.
755 |bid sch 2, s 1.

756 |bid s 12(1).

757 1bid ss 33(1)-(2).

758 |bid ss 68-74, 81.

759 |bid s 81(1)(i).
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Public agencies

Queensland Civil and Administrative Tribunal

The Tribunal is established under the Queensland Civil and Administrative Tribunal Act 2009”%°
and is effectively the gatekeeper of the guardianship system. It has an exclusive role in
Queensland’s guardianship system as the only entity with jurisdiction to appoint guardians and
administrators’®! for people with impaired decision-making capacity for a matter.

The Tribunal carries out a number of other important functions under Queensland’s
guardianship legislation such as:

e making declarations of capacity of a Queensland adult, guardian, administrator or
attorney for a matter;

e considering applications for the appointment of guardians and administrators;
e appointing guardians and administrators and reviewing the appointments;

e making declarations, orders or recommendations or giving directions or advice in relation
to guardians, administrators, attorneys, enduring documents and other related matters;

e ratifying an exercise of power or approving a proposed use of power by informal decision-
makers;

e consenting to the withholding or withdrawal of life-sustaining measures for adults with
impaired capacity for the health matter; and

e other functions listed under section 81 of the Guardianship and Administration Act.”®?

The original intent for the Tribunal (whose jurisdiction was originally exercised by the
Guardianship and Administration Tribunal, which was subsumed by QCAT in 2009) was for it
to only be used if matters could not be resolved by less formal means. In other words, it was
intended as a resolution and protection mechanism of last resort. In the 1996 QLRC report
that shaped the legislative framework of Queensland’s guardianship and administration
system, the Commission recommended “the establishment of a specialist tribunal to
determine assisted and substituted decision-making issues which cannot be resolved by less
formal means or which arise because there is a risk to the personal wellbeing or financial
security of someone with a decision-making disability.””%3

Similar to other administrative tribunals, proceedings before QCAT are intended to be
conducted with as little formality and technicality and with as much speed as the requirements
of the legislation permit.”®

760 Queensland Civil and Administrative Tribunal Act 2009 (Qld) s 3(a).

761 |n relation to settlements and damages awards, the Court may exercise all powers of the Tribunal as per Guardianship and
Administration Act 2000 (Qld) ss 245 (2-3).

782 Guardianship and Administration Act 2000 (Qld) s 81.

763 Queensland Law Reform Commission, above n 2, vol 1, Preface.

764 Queensland Civil and Administrative Tribunal Act 2009 (Qld) s 28(3)(d).
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Public Guardian

The Public Guardian is an independent statutory officer established under the Public Guardian
Act 2014.7% As part of Queensland’s guardianship system, the Public Guardian has a key role in
protecting the rights and interests of Queensland adults who have impaired capacity for a
matter.”®® With respect to decision-making, the Public Guardian can be appointed by the
Tribunal as a guardian for personal matters. However, the Guardianship and Administration
Act stipulates that the Public Guardian should only be appointed as a guardian if there is no
other appropriate person available for appointment for the matter.”®’

The Public Guardian may also act as a person’s statutory health attorney, similarly as a last
resort option, if there is no other appropriate person available to exercise power for the
matter.”®® A person may also appoint the Public Guardian as their attorney to make health care
decisions under an advance health directive,”®or an attorney (to make personal decisions
only) under an enduring power of attorney.””®

Generally, the legislative functions of the Public Guardian in relation to people with impaired
decision-making capacity include:

e protecting them from abuse, neglect or exploitation;

e delivering the Community Visitor Program;

e investigating complaints and allegations about the actions of an attorney, guardian,
administrator or other people appointed by enduring documents or QCAT order;

e mediating and conciliating between attorneys, guardians, administrators and other
people (e.g. health providers);

e acting as a last resort attorney and guardian;

e educating professionals and the community about the Guardianship and Administration
Act; and

e other functions listed under section 12 of the Public Guardian Act 2014.7"*

Public Trustee

The role of the Public Trustee of Queensland and the corporation it constitutes is given
authority under the Public Trustee Act 1978 (Qld).””2 The Public Trustee delivers financial and
legal services, including the administration of deceased estates, management of trusts,
document making including wills and enduring powers of attorney, and financial
administration for people with impaired decision-making capacity.””® The organisation also

765 public Guardian Act 2014 (Qld) s 9.

766 |bid s 10(1).

787 Guardianship and Administration Act 2000 (Qld) s 14(2).
768 powers of Attorney Act 1998 (Qld) s 63(2).

79 |bid s 29(2)(c).

770 |bid s 29(1)(d).

771 public Guardian Act 2014 (Qld) s 12.

772 pyblic Trustee Act 1978 (Qld) ss 7-8.

773 The Public Trustee of Queensland, above n 114, 3.
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provides a free will-making service to Queenslanders and delivers public education in relation
to wills and enduring powers of attorney.”’*

With respect to decision making in Queensland’s guardianship system, a person may appoint
the Public Trustee as their attorney to make health care decisions under an advance health
directive, or an attorney under an enduring power of attorney.””” The Tribunal may appoint
the Public Trustee to act as a person’s administrator,”’® although there is no requirement (as
there is for the Public Guardian) that this should be a last resort appointment where no other
appropriate person is available.

Public Advocate

The Public Advocate is an independent statutory position appointed in accordance with the
Guardianship and Administration Act.””” The functions of the Public Advocate are:

e Promoting and protecting the rights of adults with impaired capacity for a matter;
e Promoting the protection of adults from neglect, exploitation or abuse;

e Encouraging the development of programs to help the adults to reach the greatest
practicable degree of autonomy;

e Promoting the provision of services and facilities for the adults; and

e Monitoring and reviewing the delivery of services and facilities to the adults.”’®

The Public Advocate undertakes systems advocacy by engaging in formal and informal
discussions with government, associations and organisations to positively influence the laws,
policies and practices that affect people who experience impaired decision-making capacity.
The Public Advocate promotes and pursues systemic change that enhances the lives of people
with impaired decision-making capacity, and creates improved outcomes, greater
opportunities and a just and inclusive society.

774 The Public Trustee of Queensland, above n 114, 8.

775 powers of Attorney Act 1998 (Qld) ss 29(1)(b), 29(2)(b).

776 Guardianship and Administration Act 2000 (Qld) s 14(1)(b)(ii).
777 Guardianship and Administration Act 2000 (Qld) ss 209, 211.
778 |bid s 209.
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Appendix Four — Purpose,
acknowledgements and principles of the
Guardianship and Administration Act

Purpose and acknowledgements

The purpose of the Guardianship and Administration Act is to strike an appropriate balance
between the right of an adult with impaired capacity to the greatest possible degree of
autonomy in decision-making and the adult’s right to adequate and appropriate support for
decision-making.””® The Act seeks to achieve this purpose by (amongst other things):

e presuming that adults have capacity;

e stating the principles to be observed by those performing a function or exercising a power
under the Guardianship and Administration Act or the Powers of Attorney Act; and

e encouraging an adult’s support network to be involved in decision-making for the adult.”®
The preliminary sections of the Guardianship and Administration Act specifically acknowledge
that the capacity to make a decision of an adult with impaired capacity may be affected by the

support available to them from their support network and that they have a right to adequate
and appropriate support for decision-making.”®! Specifically, the Act acknowledges that:

e an adult’s right to make decisions, including those with which others do not agree, is
fundamental to their inherent dignity;

e the capacity of an adult with impaired capacity may differ according to:
— the nature and extent of their impairment;

— the type of decision to be made, including, for example, the complexity of the decision
to be made; and

— the support available to them from members of the adult’s support network;

e anadult’s right to make decisions should be restricted and interfered with to the least
possible extent; and

e an adult with impaired capacity has a right to adequate and appropriate support for
decision-making.”®?

7 |bid s 6.
780 |bid 5 7.
781 |bid ss 5(c)(iii), 5(e).
782 |bid s 5.
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General principles

Both the Guardianship and Administration Act and the Powers of Attorney Act also contain
eleven general principles and a health care principle (collectively, ‘the principles’).”®® The
principles must be applied or complied with by any person or entity who performs a function
or exercises a power under the guardianship legislation for a matter in relation to an adult who
has impaired capacity.”® The community is also encouraged to apply and promote the
principles.’®

There is also a specific obligation for guardians and administrators to apply these principles.’8®
The collective effect of these provisions is that decision-makers (inclusive of statutory health
attorneys, attorneys, guardians, administrators and the Tribunal) must apply the principles.

It is unclear whether an informal decision-maker is subject to these principles as the legislation
does not expressly require that they apply the general principles.”® It is arguable, however,
that by virtue of section 9, an informal decision-maker is performing a function or exercising a
power and would therefore be bound to apply the general principles.’®® Regardless, the QLRC
made a recommendation that the Guardianship and Administration Act be amended to put
this beyond doubt.”®°

As seen in Table 13, the principles include strong statements of human rights and respect for
dignity and self-determination that are consistent with the Convention. Some of the most
relevant principles for the purposes of this discussion about support for decision making are
general principles six, seven and eight.

Principle six (encouragement of self-reliance) recognises that without appropriate support and
assistance, an adult may not be empowered to achieve their full potential. Providing support
to an adult to make their own decisions would arguably assist the adult to reach their potential
and increase self-reliance.

Principle seven (maximum participation, minimal limitations and substituted judgement)
preserves an adult’s right to be involved in decision-making about matters that relate to them,
and to make their own decisions whenever possible. The provision of decision-making support
is a requirement of this principle.

This principle also provides guidance to inform the way in which substituted decisions for an
adult with impaired capacity are made. Importantly, this principle imposes an obligation to
seek the adult’s views and wishes and to take them into account when exercising any power
under the Guardianship and Administration Act.

783 |bid sch 1, pt 1; Powers of Attorney Act 1998 (Qld) sch 1, pt 1.

78 Guardianship and Administration Act 2000 (Qld) s 11; Powers of Attorney Act 1998 (Qld) s 76.

785 Guardianship and Administration Act 2000 (Qld) s 11(3).

786 |bid s 34.

787 Queensland Law Reform Commission, above n 10, vol 1, 62.

788 Queensland Law Reform Commission, Shaping Queensland’s Guardianship Legislation: Principles and Capacity, Discussion
Paper, Working Paper No 64 (2008) 37.

789 Queensland Law Reform Commission, above n 10, vol 1, 143 [rec 4-2].
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There is an aspect of principle seven that may be seen to inhibit the ability of adults to make
their own decisions whenever possible. Principle seven requires that any person or entity who
performs a function or exercises power under the Guardianship and Administration Act, must
do so in a manner that is consistent with the proper protection and care of the adult.”®°

The substituted judgement principle provides that substitute decision-makers must, when
making a decision, take into account what the adult would have done if they had capacity.
Applying a purposive approach, the explanatory sections and general principles’! operate as a
guide to the implementation and interpretation of the later substantive provisions of the
Guardianship and Administration Act, including the decision-making regime that is established
by this Act and the Powers of Attorney Act. It is therefore arguable that the Guardianship and
Administration Act and the decision-making regime as a whole are to be approached in a way
that recognises and promotes a person’s autonomy and the provision of appropriate decision-
making support.’?

Table 13:  General principles and heath care principle’

No. Principle

1 Presumption of capacity
An adult is presumed to have capacity for a matter.
2 Same human rights
(1) The right of all adults to the same basic human rights regardless of a particular adult’s
capacity must be recognised and taken into account.
(2) The importance of empowering an adult to exercise the adult’s basic human rights must
also be recognised and taken into account.
3 Individual value
An adult’s right to respect for his or her human worth and dignity as an individual must be
recognised and taken into account.
4 Valued role as member of society
(1) An adult’s right to be a valued member of society must be recognised and taken into
account.
(2) Accordingly, the importance of encouraging and supporting an adult to perform social
roles valued in society must be taken into account.
5 Participation in community life
The importance of encouraging and supporting an adult to live a life in the general
community, and to take part in activities enjoyed by the general community, must be taken
into account.
6 Encouragement of self-reliance
The importance of encouraging and supporting an adult to achieve the adult’s maximum
physical, social, emotional and intellectual potential, and to become as self-reliant as
practicable, must be taken into account.
7 Maximum participation, minimal limitations and substituted judgement
(1) Ad adult’s right to participate, to the greatest extent practicable, in decisions affecting the
adult’s life, including the development of policies, programs and services for people with
impaired capacity for a matter, must be recognised and taken into account.

720 Guardianship and Administration Act 2000 (Qld) ch 2; sch 1, pt 1.

7! |bid ch 2; sch 1, pt 1.

792 Office of the Public Advocate, ‘Autonomy and decision-making support in Queensland: A targeted overview of guardianship
legislation’ (2014) 10.

793 Guardianship and Administration Act 2000 (Qld) sch 1.
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No. Principle

7 Maximum participation, minimal limitations and substituted judgement (continued)

(2) Also, the importance of preserving, to the greatest extent practicable, an adult’s right to
make his or her own decisions must be taken into account.

(3) So, for example,

(a) the adult must be given any necessary support, and access to information, to enable
the adult to participate in decisions affecting the adult’s life; and

(b) to the greatest extent practicable, for exercising power for a matter for the adult, the
adult’s views and wishes are to be sought and taken into account; and

(c) aperson or other entity performing a function or exercising a power under this Act
must do so in a way least restrictive of the adult’s rights.

(4) Also, the principle of substituted judgement must be used so that if, from the adult’s
previous actions, it is reasonably practicable to work out what the adult’s views and
wishes would be, a person or other entity performing a function or exercising a power
under this Act must take into account what the person or other entity considers would be
in the adult’s views and wishes.

(5) However, a person or other entity performing a function or exercising a power under this
Act must do so in a way that is consistent with the adult’s proper care and protection.

(6) Views and wishes must be expressed orally, in writing or in another way, including, for
example, by conduct.

8 Maintenance of existing supportive relationships
The importance of maintaining an adult’s existing supportive relationships must be taken into
account.

9 Maintenance of environment and values

(1) The importance of maintaining an adult’s cultural and linguistic environment, and set of
values (including any religious beliefs), must be taken into account.

(2) For an adult who is a member of an Aboriginal community or a Torres Strait Islander, this
means the importance of maintaining the adult’s Aboriginal or Torres Strait Islander
cultural and linguistic environment, and set of values (including Aboriginal tradition or
Island customer), must be taken into account.

10 Appropriate to circumstances
Power for a matter should be exercised by a guardian or administrator for an adult in a way
that is appropriate to the adult’s characteristics and needs.

11 Confidentiality
An adult’s right to confidentiality of information about the adult must be recognised and
taken into account.

12 Health care principle

(1) The health care principle means power for a health matter, or special health matter, for
an adult should be exercised by a guardian, public guardian, the tribunal, or for a matter
relating to prescribed health care, another entity-

(a) inthe way least restrictive of the adult’s rights; and
(b) only if the exercise of power-
(i) Is necessary and appropriate to maintain or promote the adult’s health or
wellbeing; or
(i) Is, in all the circumstances, in the adult’s best interests.
Example of exercising power in the way least restrictive of the adult’s rights-
If there is a choice between a more or less intrusive way of meeting an identified need,
the less intrusive way should be adopted.
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No. Principle

12 Health care principle (continued)
(2) In deciding whether the exercise of power is appropriate, the guardian, the public
guardian, tribunal or other entity must, to the greatest extent practicable-
(a) seek the adult’s views and wishes and take them into account; and
(b) take the information given by the adult’s health provider into account.
(3) The adult’s views and wishes may be expressed-
(a) orally; or
(b) in writing, for example, in an advance health directive; or
(c) in another way, including, for example, by conduct.
(4) The health care principle does not affect any rights an adult has to refuse health care.
(5) In deciding whether to consent to special health care for an adult, the tribunal or other
entity must, to the greatest extent practicable, seek the views of the following person and
take them into account-
(a) aguardian appointed by the tribunal for the adult;
(b) if there is no guardian mentioned in paragraph (a), an attorney for a health matter
appointed by the adult;
(c) if there is no guardian or attorney mentioned in paragraph (a) or (b), the statutory
health attorney for the adult.
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Appendix Five — Registration of
enduring documents

Other jurisdictions - Australia

Tasmania is the only Australian jurisdiction where the registration of enduring powers of
attorney is mandatory. In Tasmania, an enduring power of attorney does not have any legal
effect until it is registered with the Land Titles Office. A copy of the document is kept on the
register.”®* A fee is payable to register/revoke an enduring power of attorney and to conduct a
search of the register.”®

The Northern Territory Government recommends that Advance Personal Plans are registered
with the Public Trustee and noted on Medicare eHealth records.”?® The Public Trustee does not
charge a fee to register or search for an Advance Personal Plan, however a person wishing to
search for a Plan must state the reason for their search request on a search application
form.”™’”

Other jurisdictions — International

Singapore

In Singapore, the Office of the Public Guardian (OPG) is responsible for a register of Lasting
Power of Attorney (LPA) documents and the court orders that appoint a ‘deputy’, a person or
Trust company who can make certain decisions for a person should they ‘lack mental
capacity’.”®® Two types of LPA documents are available:

e LPA-Form 1, which primarily comprises a series of check boxes for a person to grant power
to their donee/s (attorney/s) and allows the person to select basic conditions or limitations
to powers; and

e LPA-Form 2, which mainly comprises areas for free text to be inserted so the person can
tailor the specific powers to their circumstance and needs. This form requires the
involvement of a lawyer.”®

794 Land, Property and Titles, Department of Primary Industries, Parks, Water and Environment, Enduring Powers of Attorney Fact
Sheet (18 February 2015) Tasmanian Government <http://dpipwe.tas.gov.au/Documents/Fact-sheet-on-Enduring-Powers-of-
Attorney.pdf>.

795 Land, Property and Titles, Department of Primary Industries, Parks, Water and Environment, LTO Gazette Fees 2014-15 (27
October 2014) Tasmanian Government <http://dpipwe.tas.gov.au/Documents/Gazette%20Fees%202014-15.pdf>.

7% Department of Attorney-General and Justice, Advance Personal Planning (24 November 2014) Northern Territory Government
<http://www.nt.gov.au/justice/pubtrust/app/index.shtml>.

797 Department of Attorney-General and Justice, Application to search or obtain information from the Advance Personal Planning
Register (22 July 2014) Northern Territory Government <http://www.nt.gov.au/justice/pubtrust/app/documents/APP-Search-
Request.doc>.

798 Office of the Public Guardian (Singapore), Guide to the Lasting Power of Attorney (2011) Office of the Public Guardian, 6, 31
<http://m.opg.gov.sg/Resources/Flipbooks/Guide_to_LPA(English).pdf>.

799 Office of the Public Guardian (Singapore), The LPA: Choose and complete the appropriate Lasting Power of Attorney (LPA) Form
(29 October 2014) Office of the Public Guardian <https://www.publicguardian.gov.sg/opg/Pages/The-LPA-Choose-appropriate-
LPA.aspx?ParentTag=The+LPA>.
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There are two fees payable when making an LPA: a charge payable to the lasting power of
attorney Certificate Issuer (the fee varies between issuers); and an application fee payable to
the OPG. For Singapore residents, there is currently no fee payable to lodge a LPA-Form 1
(however a fee will soon be payable) and a fee of $200SGD is payable to lodge a LPA-Form 2.8%

The OPG charges two fees for accessing the register: a $20SGD to search the register; and
$25SGD to access a true certified copy of a registered LPA.8%

The register is linked to relevant government agencies. Limited information is provided to
government agencies to protect the privacy of individuals; the only shared information is the
list of lasting power of attorney certification numbers. No personal information is shared.

Since the introduction of the Mental Capacity Act in 2010,8%% an investment in infrastructure
(including the short-form lasting power of attorney and lasting power of attorney register), a
public awareness campaign in relation to LPAs, and enhancements to the process of making a
LPA, there has been continued and strong increases in the number of registered lasting power
of attorneys.8%

United Kingdom (England and Wales)

Under the Mental Capacity Act 2005 (UK), the registration of a lasting power of attorney
(known as an enduring power of attorney in Australia) is mandatory, that is, the instrument is
not fully created until it has been registered.®%* Instruments made before the Mental Capacity
Act 2005 (UK) came into force are referred to as enduring powers of attorney.®%

There were 1.2 million lasting powers of attorney registered in the United Kingdom (England
and Wales) as at 30 June 2015. Almost 400,000 of these were received in 2014-15, an increase
of 34% on the previous year.®% This increase is being attributed to a recent reduction in fees
and the establishment of an online lasting power of attorney form.2%?

It costs £110 to register a lasting power of attorney. People experiencing financial hardship
may receive a reduced fee 8%

The Mental Capacity Act 2005 (UK) requires that certain people be notified of a registration
application. These people have a prescribed time to lodge an objection to the registration,
which is currently three weeks.8%®

800 Office of the Public Guardian (Singapore), Fees, Office of the Public Guardian,
<https://www.publicguardian.gov.sg/opg/Documents/CSC.MSF.OPGWebsite/Forms/ApplicationAndCancellationFeesFinal_26Aug.
pdf>.

801 Office of the Public Guardian (Singapore), Search fees (2011) Office of the Public Guardian,
<http://www.publicguardian.gov.sg/Portals/0/Search%20Fees%20(final)_27Dec13.pdf>.

802 Mental Capacity Act (Singapore, cap 177A 2010 rev ed).

803 Office of the Public Guardian (Singapore), ‘Annual Report 2013’ (2014), 5; Office of the Public Guardian (Singapore), ‘Annual
Report 2014’ (2014) 4, 7.

804 Mental Capacity Act 2005 (UK) ¢ 9 pt 1's 9(2)(b).

805 |bid ¢ 9 sch 1 pt 2 paras 6-9.

806 Office of the Public Guardian (UK), ‘Office of the Public Guardian Annual Report and Accounts 2014-2015’ (2015), 3, 13.

807 Office of the Public Guardian (UK), ‘Office of the Public Guardian Annual Report and Accounts 2013-2014’ (2014), 3, 6, 8; Office
of the Public Guardian (UK), above n 806, 3.

808 Government of the United Kingdom, Make, register or end a lasting power of attorney: 4. Register a lasting power of attorney
(9 February 2015) GOV.UK <https://www.gov.uk/power-of-attorney/register>.

809 Mental Capacity Act 2005 (UK) ¢ 9 pt 1 s 9(2)(b); Office of the Public Guardian (UK), above n 808, 3.
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The Office of the Public Guardian (OPG) also maintains a register of court orders appointing
‘deputies’, who are people appointed by the Court “to make decisions on behalf of a person
who lacks capacity to make particular decisions” .81° Searching the lasting power of attorney or
court appointed deputies registers does not attract a financial charge.®!

The registers of the OPG (UK) feature two tiers of searching. The first tier search results in the
provision of names of the donor (the principal), the name/s of any attorneys or deputies, the
matters in which the instrument relates, whether multiple attorneys or deputies are appointed
jointly or severally, any relevant conditions or restrictions on the instrument, and other
administrative details of the instrument.?!2

An application for a second tier search can only be lodged following the provision of
information under a tier one search. Reasons for requesting the second tier search must be
provided on the application form. The provision of information about a donor under a second
tier search is at the discretion of the OPG (UK).513

Scotland

In Scotland, there is a system of mandatory registration for ‘continuing’ or ‘welfare power of
attorney’ instruments. Such instruments do not have legal effect until they are registered with
the Office of the Public Guardian (OPG).8!* Registration of a power of attorney document is at
the discretion of the Public Guardian and attracts a fee of £74.8%°

The intention behind the register was to ensure “that information about the power is openly
available” 81® The only details recorded on the register are the details of the person for whom
the instrument applies and their nominated attorney/s.8"’

Upon registration, the OPG provides a copy of the instrument to the person to whom it applies
and up to two other individuals nominated by the person .88

Searching the register does not attract a fee and must be applied for in writing. There is no
prescribed application form, but rather applicants must provide as much personal information
as possible about the person who is the subject of the search (e.g. names, address, date of
birth, etc.).8%

810 Office of the Public Guardian (UK), Office of the Public Guardian Registers (5 March 2014) GOV.UK, 11
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/397043/LPA109_Office_of_the_Public_Guardi
an_Registers_guidance.pdf>.

811 Office of the Public Guardian (UK), above n 810, 6; Office of the Public Guardian (UK), Find out if someone has an attorney or
deputy acting for them (12 November 2014) GOV.UK, <https://www.gov.uk/find-someones-attorney-or-deputy>.

812 Office of the Public Guardian (UK), above n 810, 7-8.

813 |bid 8-9.

814 Adults with incapacity (Scotland) Act 2000 pt 2 s 19(1).

815 |bid pt 2 s 19(2); Office of the Public Guardian (Scotland), Fees, Office of the Public Guardian (Scotland)
<http://www.publicguardian-scotland.gov.uk/power-of-attorney/fees>.

816 Explanatory Notes, Adults with incapacity (Scotland) Act 2000 75.

817 |bid 76.

818 |bid 81.

819 Office of the Public Guardian (Scotland), Public register, Office of the Public Guardian (Scotland) <http://www.publicguardian-
scotland.gov.uk/general/what-we-do/general-fags>.
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Appendix Six — Supported decision-
making regimes in Canada and Europe

Canada

Alberta

The Adult Guardianship and Trusteeship Act became law in 2009. While it retained and
modernised a system of adult guardianship and trusteeship in Alberta,?? it also introduced
two new decision-making options: supported decision-making authorisations and co-decision-
makers.

Supported decision-making authorisations

Supported decision-making authorisations are personal appointments where an adult forms an
agreement with one to three other people, known as supporters, to assist them when making
a lifestyle decision.®?! The adults who might utilise these supported decision-making
authorisations are described as having the capacity to make their own decisions but “would
like to have someone they trust help them in the decision-making process”.822 The supporter
does not have the power to make legally enforceable decisions on behalf of the person, but a
decision made or communicated with the assistance of a supporter is considered to be a
decision of the person.®?

The legislative provisions authorise supporters to obtain personal information they need to
assist the person to make a decision®* and public authorities, custodians or organisations are
authorised to disclose personal information about a supported adult to a supporter who is
authorised to access it.8* Supporters are also protected from liability if they act in good faith
while exercising their authority or carrying out the duties of the supporter in accordance with
the Adult Guardianship and Trusteeship Act.8?®

Co-decision-makers

In contrast to supported decision-making authorisations, co-decision-making orders are court
appointments for joint decision-making, however they must be made with the consent of the
adult.®?’ They are described as appropriate where an adult’s capacity to make decisions is
significantly impaired but they can still make decisions with appropriate support.®%

820 \ictorian Law Reform Commission, Guardianship: Consultation Paper 10 (released March 2011) 120.

821 Adult Guardianship and Trusteeship Act, SA 2008, c A-4.2, s 4.

822 Alberta Human Services, Supported Decision-Making: Adult Guardianship and Trusteeship Act (5 September 2013) Government
of Alberta <http://humanservices.alberta.ca/guardianship-trusteeship/opg-guardianship-supported-decision-making.html>.

823 Adult Guardianship and Trusteeship Act, SA 2008, c A-4.2, s 6.

824 |bid s 9.

825 |bid s 9(2).

826 |bid s 10.

827 |bid s 13.

828 Alberta Human Services, above n 822.
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Co-decision-making orders only apply to non-financial decisions and operate by requiring the
appointed co-decision-maker and the person to work together and agree before proceeding
with a decision.®?° The adult, however, has the final say and their view takes precedence.?°

Like supporters, co-decision-makers are protected from liability if they act in good faith while
exercising the responsibilities of the role.®! They are also entitled to all personal information
from public bodies, except financial information, about the assisted adult relevant to carrying
out the duties and responsibilities of the co-decision-maker.%3?

British Columbia

The Representation Agreement Act (RSBC 1996, c405) was enacted in 2000 as part of a
package of reforms to the guardianship laws in British Columbia.®3® Guardianship in British
Columbia, called ‘Committeeship’, is governed by the Patient’s Property Act (RSBC 1996,
c349)-and can occur via a court order or a Certificate of Incapability, signed by the director of a
provincial mental health facility, which includes most public hospitals. Committeeship requires
a finding that the adult is ‘mentally incompetent’ and results in the appointment of a
substitute decision-maker (either a private party such as a family member or the Public
Guardian and Trustee).84

Representation agreements

The stated purpose of the Representation Agreement Act (RSBC 1996, c405) is to provide a
mechanism for adults to decide in advance how, when and by whom decisions about their
health care, personal care or routine management of their financial affairs will be made if they
become incapable of making decisions independently. It is also intended to avoid the court
having to appoint a person to help the adult make decisions should they become ‘incapable’ .83
A representation agreement is therefore somewhat similar to a power of attorney,% except
that there is a positive obligation on the representative to consult with the adult when helping
the adult to make decisions or making decisions on behalf of the adult.®’

Furthermore, an adult may make a representation agreement even if they do not have
capacity for certain matters. For example, an adult can make a standard representation
agreement even if the adult is incapable of making a contract; managing his or her own health
care, personal care or legal matters; or attending to the routine management of his or her own

829 Adult Guardianship and Trusteeship Act, SA 2008, c A-4.2, ss 12, 18; Victorian Law Reform Commission, above n 71, 121.

830 Adult Guardian and Trusteeship Act, SA 2008, c A-4.2, s 18; Victorian Law Reform Commission, above n 820, 121.

831 Adult Guardianship and Trusteeship Act, SA 2008, c A-4.2, s 23.

832 |bid s 22(1).

833 Nidus Personal Planning Resource Centre and Registry, A Study of Personal Planning in British Columbia: Representation
Agreements with Standard Powers (2010) Nidus <http://www.nidus.ca/PDFs/Nidus_Research_RA7_InAction.pdf>; Nidus Personal
Planning Resource Centre and Registry, Experiences of adults living with Fetal Alcohol Spectrum Disorder and their personal
supporters in making and using a Representation Agreement (2009) Nidus
<http://www.nidus.ca/PDFs/Nidus_Research_RA_FASD_Project.pdf>.

834 Nidus Personal Planning Resource Centre and Registry, A Study of Personal Planning in British Columbia: Representation
Agreements with Standard Powers (2010) Nidus < http://www.nidus.ca/PDFs/Nidus_Research_RA7_InAction.pdf>; Nidus Personal
Planning Resource Centre and Registry, Experiences of adults living with Fetal Alcohol Spectrum Disorder and their personal
supporters in making and using a Representation Agreement (2009) Nidus
<http://www.nidus.ca/PDFs/Nidus_Research_RA_FASD_Project.pdf>.

835 Representation Agreement Act, RSBC 1996, c 405, s 2.

836 \/ictorian Law Reform Commission, above n 820, 122.

837 Representation Agreement Act, RSBC 1996, ¢ 405, s 16.
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financial affairs.8%® A representation agreement with standard provisions enables authorisation
for the representative to make decisions about the adult’s personal care, routine management
of financial affairs, health care and legal services.®°

An adult can only make a non-standard representation agreement if the adult is capable of
understanding the nature and consequences of the agreement.?4

Representatives must consult with the adult when helping them to make decisions, and must
comply with the wishes of the adult to the extent it is reasonable to do so. However, they can
also make decisions on behalf of the adult.?*

A representative can access all information and records that relate to the incapability of the
adult or an area of authority granted to the representative.®*? A representative complying with
their duties under the Representation Agreement Act (RSBC 1996, c405) is not liable for injury
to or death of the adult or for loss or damage arising from the routine management of the
adult’s financial affairs.?%®

Where a representative is appointed to assist in making, or to make, decisions in relation to an
adult’s financial affairs, a monitor must also be appointed to ensure that a representative is
acting in accordance with their duties.®** Monitors may also be appointed for decision-making
in relation to non-financial matters.?%

A qualitative study of representation agreements in British Columbia

A qualitative study of 989 representation agreements with standard powers was undertaken
between 2006 and 2009. This study found that:

e people of all ages (from 19 to 99 years old) made representation agreements suggesting
that the agreements were an important planning tool for the transition from youth to
adulthood;

e monitors were appointed in over half of the cases, which was interpreted to reflect that
people valued that safeguard;

e 84% of representation agreements named more than one person, which was interpreted
to reflect that people valued a “team approach’ to support; and

e friends were chosen as representatives as often as relatives, which was interpreted to
reflect that people’s support networks extended beyond their immediate family.84

838 |bid s 8(1).

839 |bid s 7(1).

840 |bid s 10.

841 1bid s 16.

842 |bid s 18.

843 |bid s 23.

844 |bid ss 12(1), 20(1).

845 |bid s 12(3).

846 Nidus Personal Planning Resource Centre and Registry, A Study of Personal Planning in British Columbia: Representation
Agreements with Standard Powers (2010) Nidus <http://www.nidus.ca/PDFs/Nidus_Research_RA7_InAction.pdf>; Nidus Personal
Planning Resource Centre and Registry, Experiences of adults living with Fetal Alcohol Spectrum Disorder and their personal
supporters in making and using a Representation Agreement (2009) Nidus
<http://www.nidus.ca/PDFs/Nidus_Research_RA_FASD_Project.pdf>.
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Saskatchewan

The Adult Guardianship and Co-decision Making Act (SS 2000, c A-5.3) has been in force since
2001. It provides for both personal and property co-decision-makers. In its commentary about
this Act, the VLRC noted that while co-decision-making appointments have been available for
many years, only a handful have ever been made, which may be due to the cost involved in
making an application to the Supreme Court.®¥’

Personal co-decision-maker

Personal co-decision-makers are appointed by the court and do not require the consent of the
adult.2*® They are considered to be appropriate when an adult does not have full capacity to
make decisions, but can still participate in the decision-making process.®° While a personal co-
decision-maker may advise the adult and shares decision-making authority, the co-decision-
maker must acquiesce in a decision made by an adult. A co-decision-maker cannot, for
example, refuse to sign a contract to give effect to a decision if a reasonable person could have
made the decision and no harm to the adult is likely to result from the decision.®>°

The appointment of a personal co-decision-maker requires a capacity assessment.®! The court
must be satisfied that the adult’s capacity is impaired to the extent that the adult requires
assistance in decision-making in order to make reasonable decisions with respect to some or
all of the matters listed in the Adult Guardianship and Co-decision Making Act (SS 2000, c A-
5.3).82 The personal co-decision-maker is protected from liability if acting in good faith and
pursuant to this Act.®3

Property co-decision-maker

Property co-decision-makers are similar to personal co-decision-makers except that the co-
decision-maker advises the adult in respect of matters relating to his or her estate.®> Decisions
are made jointly, however a co-decision-maker must also acquiesce in a decision made by an
adult. For example, the co-decision-maker must not refuse to sign a document to give effect to
a decision if a reasonable person could have made the decision and no loss to the adult’s
estate is likely to result from the decision.®>®

Further, any decision made, action taken, consent given or thing done by a property co-
decision-maker in good faith respecting any matter within her or her authority with the adult is
deemed for all purposes to have been made as though the adult had capacity in respect of the
matter.® Property co-decision-makers are protected from liability if they act in good faith and
pursuant to the Adult Guardianship and Co-decision Making Act (SS 2000, ¢ A-5.3).%8%7

847 Victorian Law Reform Commission, above n 820, 122.

848 Adult Guardianship and Co-decision Making Act, SS 2000, c A-5.3, s 14(1)(a).
849 Law Foundation of Saskatchewan, Adult Guardianship in Saskatchewan: Application Manual (2002) Government of
Saskatchewan <http://www.publications.gov.sk.ca/details.cfm?p=9265>.

850 Adult Guardianship and Co-decision Making Act, SS 2000, c A-5.3, s 17(2).
851 |bid s 12(1).

852 |bid s 14(1)(a).

853 |bid s 70.

854 |bid s 40(1)(a).

855 |bid s 42.

856 |bid s 49.

857 |bid s 70.
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Yukon

The Decision Making, Support and Protection to Adults Act commenced in 2003. As well as
containing a provision for the Supreme Court to appoint guardians, it also provides for
supported decision-making agreements and representation agreements.

Supported decision-making agreements

A supported decision-making agreement is entered into voluntarily by an adult, however must
be in the prescribed form.2>® The agreement authorises associate decision-makers to assist a
person with making and communicating decisions. These agreements are for adults who can
make their own decisions with some help. The associate assists the individual to make
decisions. An adult must understand the nature and effect of the agreement to enter into i
The purpose of the supported decision-making agreement is to:

t.859

e enable trusted friends and relatives to help adults who do not need guardianship and are
substantially able to manage their own affairs, but whose ability to make or communicate
decisions with respect to some or all of those affairs is impaired; and

e give legal status to persons providing support to adults to enable them to participate in
discussions with others when the adult is making decisions or attempting to obtain
information 8%

The role of the associate decision-maker under the agreement is to assist the adult to obtain
and assess relevant information, make and express a decision, communicate the decision, and
endeavour to ensure that the adult’s decision is implemented.®! The agreement does not give
authority to make decisions on behalf of the adult.®? An associate decision-maker has a right
to assist the adult to obtain any information that the adult is entitled to in relation to a
decision they are assisting the adult to make.?® An associate decision-maker is protected from
liability if he or she acts honestly, in good faith and in the best interests of the adult; and
exercises the care, diligence, and skill of a reasonably prudent person.8*

Representation agreements

A representation agreement authorises a representative to make a limited range of daily living
decisions regarding the adult’s personal or financial affairs, as set out in the agreement. It is
described as appropriate for adults who recognise that they experience difficulty when making
some decisions.®®> A representation agreement is entered into voluntarily by the adult,®®® who
must understand the nature and effect of the agreement.®’ The agreement is not made by a
court, but must be in a prescribed form.8®

858 Decision Making, Support and Protection to Adults Act, SY 2003, ¢ 21, schedule A, ss 6, 8(1).

859 |bid ¢ 21, schedule A, s 6.

860 |pid ¢ 21, schedule A, s 4.

861 |bid ¢ 21, schedule A, s 5(1).

862 |bid ¢ 21, sch A, s 5(2); Yukon Health and Social Services, Adult Protection and Decision Making Act- Supported Decision Making
Agreements (25 August 2010) Yukon Health and Social Services <http://www.hss.gov.yk.ca/supported_agreements.php>.
863 Decision Making, Support and Protection to Adults Act, SY 2003, c 21, schedule A, s 10(1).

864 |bid ¢ 21, schedule A, s 13(1).

885 |bid ¢ 21, sch A, s 14;Yukon Health and Social Services, above n 130.

866 Decision Making, Support and Protection to Adults Act, SY 2003, c 21, schedule A, s 14.

867 |bid ¢ 21, schedule A, s 15(1).

888 |bid ¢ 21, schedule A, s 17.
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Although representatives are authorised to make decisions,®° they must consult with the
adult, comply with the adult’s wishes if it is reasonable to do so, and encourage and assist the
adult to make decisions or participate in decision-making.t’° A decision made with the
assistance of, or by, a representative shall be recognised at law as a decision of the adult.®* A
representative has the right to assist the adult to obtain any information related to the
performance of the duties of the representative under the agreement,?’? and is protected from
liability if they act within the limits of their authority in the agreement.?”3

Europe

Sweden

In Sweden there are two forms of support: the god man (which translates to ‘mentor’ or ‘good
man’), which is the preferred and dominant model of support; and a trustee (forvaltare), which
is an appointment of last resort, similar to a guardian.®”

The god man (mentor) must act in consultation with, and with the consent of, the person and
assists the person with personal, legal and financial decisions. The appointment of a god man
does not involve a loss of legal capacity for the adult.”> Procedures for appointment are
relatively informal, and without cost to the person. While applications can be made to the
district court, most cases are based on consent so while there is usually a review of documents
by the court, no appearance or hearing is necessary.®’® Most god men are close relatives or
friends and every god man is paid a fee; the amount of the fee varying with the complexity of
the case. Professionals (e.g. lawyers, social workers, accountants) can also be appointed.?””

The forvaltare is the intervention of last resort and, unlike the god man, results in the loss of
legal capacity for the person.®’8 It is mainly used in situations involving financial interests such
as funds above a certain value.?”®

In addition, Sweden has legislated for the right of every person with severe physical or mental
disabilities to have an entitlement to support services. The Bill (Lag om stod och service till
vissa funktionshindrade) came into effect in 1994 and gives people with functional disabilities
the legal right to ten different kinds of support and services.®° For example, the law provides
for a personal assistant to be a mandated support service for people with disability covered by
the scope of the legislation, which can be provided directly by the government or by a cash
allowance to the person with disability who can employ their own personal assistant.%8!

859 |bid ¢ 21, schedule A, s 15(2).

870 |bid ¢ 21, schedule A, s 23(1).

871 |bid ¢ 21, schedule A, s 25.

872 |bid ¢ 21, schedule A, s 24(1).

873 |bid ¢ 21, schedule A, s 26.

874 Kristin Booth Glen, above n 273, 140; Stanley S Herr, Self Determination, Autonomy and Alternatives for Guardianship
<http://ruralinstitute.umt.edu/transition/Handouts/Self-Determination.Herr.pdf>.

875 Kees Blankman, ‘Guardianship Models in the Netherlands and Western Europe’ (1997) 20(1) International Journal of Law and
Psychiatry 47, 55.

876 Stanley S Herr, above n 874.

877 |bid

878 Kristin Booth Glen, above n 273, 141.

879 Kees Blankman, above n 875, 55.

880 |bid.

881 Stanley S Herr, above n 874.
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Each of Sweden’s 270 municipalities has an office of public trusteeship administration that is
charged with oversight of god men and forvaltares. Mentorship is by far predominant over
forvaltares. Mentorship has been in existence since 1976, where at the time some 30,000
Swedes were under guardianship. But by 1985, the availability of the mentor option reduced
the number of people subject to guardianship to 17,000.58?

Advocates for the Swedish system argue that it provides for a range of least restrictive
alternatives, from support services to mentorships, which do not result in the loss of legal
decision-making capacity for the adult,®® and suggest that it is a good model for other
countries that are faced with similar challenges. These challenges include how to support
people with disability to navigate the array of social services they need without disempowering
or disenfranchising them; and how to provide assistance with medical, financial and other
issues that were once taken care of by institutional staff who exerted a de facto
guardianship.88* Arguably, the entitlement to social support, including personal assistance also
diminishes the need for guardianship.

Norway and Denmark

Since 1990, legislation in Norway and Denmark has made provision for two levels of
intervention for adults who need assistance with decision-making: the ‘assisting
representative’ (hjelpeverge); and the ‘support person’. A support person assists the adult to
manage their personal needs and with the expression of their interests,®® and their
involvement does not result in the adult losing their legal capacity. If an assisting
representative is appointed, the adult’s legal capacity is removed only when necessary and the
representative’s decision will prevail only under carefully defined circumstances.8

Ireland

The Assisted Decision-Making (Capacity) Act 2015 was enacted in Ireland on December 2015,
and introduces various mechanisms for supporting decision-making for a person including:
assisted decision-making; co-decision-making; decision-making representatives; enduring
powers of attorney; advance health directives; and decision-making orders by the High Court
or the Circuit Court.

The explanatory memorandum explains that this Act “changes the existing laws on capacity,

shifting from the current all or nothing status approach to a flexible functional one, whereby

capacity is assessed on an issue- and time-specific basis” .28’
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Assisted decision-making

The Bill provides for a person who believes that their capacity is in question, or may shortly be
in question, to appoint another person (such as a trusted friend or relative) to be a decision-
making assistant. The appointment occurs by way of a decision-making assistance
agreement.®® While the decision-making authority stays with the appointer, the decision-
making assistant helps the person to access and understand information and to make and
express decisions.®%

Co-decision-makers

A person who considers that their capacity is, or shortly will be, in question may appoint a
suitable person to make joint decisions with them.®° The co-decision-making agreement does
not come into effect however until it has been registered.®! An agreement is to be registered
with the Director of the Decision Support Service who ensures that the co-decision-maker is
both suitable and eligible for that role, and that the person lacks capacity to make certain
decisions.? While the co-decision-maker and the person make joint decisions, the co-
decision-maker must acquiesce in a decision made by the person and cannot, for example,
refuse to sign a document required to implement the decision if a reasonable person could
have made the decision and if no harm is likely to result to the person from the decision.®*3

The role of the co-decision-maker is to explain relevant information and considerations
relating to a decision, ascertain the will and preferences of the person, assist the person to
communicate their preferences in making a decision, discuss with the person the known
alternatives and likely outcomes of a relevant decision, make a relevant decision jointly with
the appointer, and make reasonable efforts to ensure that a relevant decision is
implemented.8*

Decision-making representatives

A court may appoint a decision-making representative where the court is unable to make a co-
decision-making order or has made a declaration that a person lacks capacity even with the
assistance of a co-decision-maker.®%
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United Kingdom

The Mental Capacity Act 2005 (United Kingdom) came into effect in England and Wales in
2007. It provides a legal framework for the care, treatment or support of people who are
unable to make decisions for themselves. The Mental Capacity Act 2005 (United Kingdom)
allows for personal welfare, health care and treatment to be provided to people who lack
decision-making capacity by health care professionals as long as it is in their best interests and
the care providers abide by the principles of the Act.8%

The Mental Capacity Act 2005 (United Kingdom) emphasises supporting people to make their
own decisions and/or participating in decisions. This is provided for in the principles, which
include, for example, that “(3) a person is not to be treated as unable to make a decision
unless all practicable steps to help him to do so have been taken without success; and (4) a
person is not to be treated as unable to make a decision merely because he makes an unwise

decision” .2’

The Mental Capacity Act 2005 (United Kingdom) also provides for people to make a Lasting
Power of Attorney.5%®

The Court of Protection may appoint deputies, to manage the affairs of a person who does not
have capacity when they have not planned ahead by making a Lasting Power of Attorney.
Deputies may be for property and affairs or health and welfare.®® There is no public guardian
of last resort, but there is a list of professional panel deputies who may be appointed if there is
no one else to act as a deputy in the person’s life.%®

Consistent with section 42 of the Mental Capacity Act 2005 (United Kingdom), a Code of
Practice has been established that provides guidance and information about how the Act
works in practice.®! The Mental Capacity Act 2005 Code of Practice, which has statutory force,
provides guidance to anyone working with, and/or caring for, an adult who may lack capacity
to make certain decisions. For example, the Code provides guidance on how to implement the
Act’s five statutory principles, including how to assist a person to make a decision.?®

8% Mental Capacity Act 2005 (UK) ¢ 9, s 16.
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Appendix Seven — Australian supported
decision-making trials

South Australia — Office of the Public Advocate

South Australia was the first Australian State to embark on a supported decision-making trial.
The South Australian Office of the Public Advocate conducted a trial of supported decision-
making from late December 2010 to October 2012.°° The objectives of the trial were to:

e advance the implementation of article 12 of the Convention;

e provide assistance to individuals to exercise autonomy and self-determination over their
lives through personal decision-making;

e develop resources and assistance tools for people who may provide decision support;

e develop supported decision-making options that may serve as a guardianship alternative;
and

e develop new systems of supported decision-making within guardianship practice, so the
use of substitute decisions is limited wherever possible, even for those with a statutory
Guardian.*

The trial model included a Supported Decision-Making Agreement and people in three main
roles: participants; supporters; and monitors. Supported Decision-Making Agreements were
established between people with disability and their decision-making supporter/s.>%

The monitor role was established as a safeguard. The role was to provide oversight of decision-
making processes and the decisions made using it. The issues of risk and safety were seen as a
function of informed choice expressed by participants, and by extension, their supporters.
Decisions included the dignity of risk and its consequences.®®

No participants made a complaint during the pilot, and there was no evidence of abuse,
exploitation or undue influence.?®’

The trial also involved a project coordinator and peer worker. The project coordinator was a
government practitioner who assisted participants and supporters to set up their agreements
and provided education and support. The peer worker assisted with recruitment and had an
educative and skill-building role during the trial.%

The trial participants considered healthcare, accommodation and lifestyle decisions. Financial
decisions were excluded from the trial.®®
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Participants

Twenty-six people whose capacity for decision-making was impaired as a result of a brain
injury, intellectual disability, autism or a neurological disease formed agreements with
supporters.?l° Participants could broadly be described as being ‘decision-ready’ i.e. they could
articulate a decision, express a desire to receive support, identify from whom they would like
to receive support and being able to actively make a decision.?!! People with dementia or a
primary diagnosis of mental illness were not included in the trial.’*2

The trial involved two groups of participants: an ‘early intervention’ group and an ‘alternative
to guardianship’ group.?*® Recruitment occurred via referrals from disability service providers
and the Office of the Public Advocate.’*

A range of adult participants were engaged, from younger adults who were studying to older
people living in residential aged care.?*® Supporters included friends and a range of immediate
family members.9

Successes

The trial resulted in numerous benefits to individuals in relation to their personal, situational
and relationship circumstances e.g. increased confidence and interpersonal skills, greater self-
determination, success within the workplace, the ability to sustain important relationships and
being able to transition from a guardianship order.*’

The benefits to supporters included being able to provide better quality support and maintain
a positive relationship with the person to whom they provide support.®*®

Some service providers became more receptive of supported decision-making practices and
indicated that they would continue with supported decision-making practices.’*®

The Supported Decision-Making Agreements were considered to be useful and resulted in
positive decision-making experiences for the decision-makers and their supporters.®

The trial suggested that supported decision-making can operate alongside guardianship and be
a viable alternative to guardianship.®?! In this context, supported decision making should be
considered as an option each time that guardianship is proposed for a person. The approach
could also work when an order is in place, as a means by which to prepare for seeking to have
an order revoked.?

910 Margaret Wallace, above n 550, 9, 28; Office of the Public Advocate (South Australia), above n 635, 59.
911 Office of the Public Advocate (South Australia), above n 708, 115.

912 Office of the Public Advocate (South Australia), above n 909, 94; Margaret Wallace, above n 550, 10.
913 Margaret Wallace, above n 550, 9.

914 Office of the Public Advocate (South Australia), above n 635, 59.

915 |bid.

916 |bid 60.

17 Office of the Public Advocate (South Australia), above n 635, 63, 65; Margaret Wallace, above n 550, 37-39.
918 Margaret Wallace, above n 550, 35.

919 |bid 39-40.

920 |bid 11, 39.

921 Office of the Public Advocate (South Australia), above n 635, 63; Margaret Wallace, above n 550, 5.

922 Office of the Public Advocate (South Australia), above n 635, 65.

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 172
S



However, the demand for guardianship cannot be completely mitigated by supported decision-
making as the need for an order can be driven by other factors e.g. family conflict, service
provider issues, community incapacity to provide adequate care and options.’*

Challenges

Less than half of the people who expressed interest in making a Supported Decision-Making
Agreement proceeded to do so. The most common barriers to establishing agreements were
an absence of informal support networks and the existence of conflict within informal support
networks.%*

Some supporters experienced difficulty sustaining their supporter role due to other personal
commitments. The mentoring role of the project coordinator assisted supporters with this and
their motivation to continue in their role.®® In the future, this issue may be partially addressed
by individuals having multiple supporters. The recruitment of community members as
supporters for people without an informal support network was unsuccessful.’?® There was a
need for the project co-ordinator and supporters to act as advocates and case managers.®?’

The achievement of making and/or actioning some decisions was dependent on other service
agencies e.g. administrator permitting access to funds or service provider enabling decisions to
be actioned.’*®

Other learnings

Other learnings from the trial included, but were not limited to:

e service providers sometimes prioritise risk management over people making their own
decisions;

e there can be community confusion about decision-making options and instruments;

e There is a need to distinguish the role of supported decision-making from guardianship
(when the person is subject to guardianship);

e the need for any supported decision-making programs to have multiple entry points,
including community access;

e there are benefits to establishing a Supported Decision-Making Agreement before a
person’s capacity becomes impaired;

e non-government/community organisations should be responsible for establishing
Supported Decision-Making Agreements, as done in British Columbia; and

e legal recognition of supporters would validate the supporter role for third party
organisations.9°
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Recommendations

The South Australian Public Advocate recommended two legislative changes:

¢ modifying the principles of the Guardianship and Administration Act 1993 (SA), so that
key principles in the Act, which are identical to the Advance Care Directives Act 2013 (SA),
would require supported decision-making; and

e adding new sections to the Guardianship and Administration Act 1993 (SA)to recognise
SDM arrangements.?

It was proposed that the following principle be added to the Guardianship and Administration
Act 1993 (SA), “a person must be allowed to make their own decisions about their health care,
residential and accommodation arrangements and personal affairs to the extent that they are

able, and be supported to enable them to make such decisions for as long as they can”.%!

The Public Advocate proposed the legal recognition of making decisions with support,
Supported Decision-Making Agreements and the roles of supporters.®*?

The Office of the Public Advocate suggested that supported decision-making could be further
developed by considering: a population-based model; current and future supported decision-
making projects; and specific options for law reform.93

South Australia — Health and Community
Services Complaints Commissioner

The Office of the Health and Community Services Complaints Commissioner (HCSCC)
undertook a project to train and mentor disability service workers (known as ‘trainee
facilitators’) to implement the supported decision-making model trialled by the South
Australian Office of the Public Advocate. More specifically, the project aimed to train workers
in disability agencies to establish and facilitate social support systems that support people with
disabilities to make decisions.?* The project therefore operated at four levels: agencies;
trainee facilitators; decision-makers (i.e. people with disability); and their nominated support
people.’®

A Project Coordinator oversaw the project and was required to temporarily act as a facilitator
for a short period during the project.?*® Trainee facilitators from two service agencies
participated in a six day training program focussing on human rights, supported decision-
making concepts, capacity and autonomy, rights and responsibilities, the role of facilitators,
strengths-based practice, lateral thinking and problem solving and other relevant topics.
Individual mentoring was also provided for each trainee facilitator by the Project
Coordinator.%’
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The role of trainee facilitators was to:
e conduct particular processes to recruit decision-makers;
e support decision-makers to choose their supporters;

e assist with recruitment of supporters when required, and provided ongoing support to
supporters;

e facilitate meetings involving the decision-maker and their supporters in which the
decision-maker selects the decisions they wish to make, and is supported to make them;

o facilitate meetings between the decision-maker, their supporters and other ‘team
members’ who could assist with actioning decisions;

o follow-up people between meetings to ensure the progression of processes.’*

Monthly Community of Practice meetings were held and were open to facilitators from an
earlier phase of the program and those involved in the current program. Meetings involved
information sharing and peer problem solving, guest speakers, and presentations by trainee
facilitators.®®

Participants

Ten trainee facilitators and ten decision-makers were recruited.’* The decision-makers were
clients of the service providers and were recruited by trainee facilitators and the Project
Coordinator.**! Supporters were drawn from the immediate family or social networks of the
decision-maker. They committed to assist the decision-maker to make decisions in areas of the
decision-makers choosing.’*? For various reasons, only five facilitators and seven decision-
makers completed the program.®®

Successes

There was overwhelming positive feedback from trainee facilitators about the six day training
program. It was recommended that the training program be continued.?** Outcomes for
trainee facilitators included increased skills and knowledge, and improved ways of working,
not just with decision-makers but also with other clients.%*

A wide array of decisions were made by decision makers, ranging from small practical
outcomes to life changing decisions. Positive outcomes occurred in the areas of autonomy,
wellbeing, behaviour and practical aspects of life.>*® Some supporters reported positive
outcomes, including increased satisfaction and greater awareness of the capacities of the
decision-maker. However, one supporter reported increased tension in their relationship with
the decision-maker.**” Outcomes for organisations included changed practice by participating

938 |bid 10.

939 |bid 41.

940 |bid 43.

941 |bid 12.

942 |bid 10.

943 |bid 43.
%44 1bid 7, 36.
945 |bid 6.

946 |bid 16-23.
%7 |bid 35.

Office of the Public Advocate | Decision-making support and Queensland’s guardianship system 175
S



staff, a degree of knowledge and skills transfer to other staff and some small changes to the
approach of management. No significant policy or service changes were made.>*®

Mentoring was a crucial element in the development of facilitator skills and in developing their
confidence to apply new skills. The majority of trainee facilitators reported finding the
Community of Practice sessions very useful.%°

The supported decision-making project was effective where:

¢ decision-makers had sufficient cognitive capacity to make decisions, a mode of
communication, adequate mental health, an interest in making changes in their lives, and
where they have time to commit to the project.;

e atleast one committed supporter was identified within the time frame for the project;
e there was stability in the availability of a facilitator; and

o facilitators were appropriately supported, both in practical and emotional terms, by the
program and by their own agencies.>°

Challenges

One trainee facilitator was not able to demonstrate the required skills to successfully
undertake the facilitator role after participating in the training. The use of a ‘skill checklist’ may
ensure the most appropriate people are recruited as facilitators. Potential facilitators could
self-assess their skills and their confidence in applying those skills.®>!

Some of the challenges in appointing direct service delivery staff to trainee facilitator roles was
managing their shifts, part-time work, backfilling their roles and other operational issues.®>?

It was difficult to find supporters for decision-makers who experienced high degrees of social
isolation. Supporter recruitment can also be impacted by the challenging role of providing
support (as was experienced by some supporters).®>3

The sustainability of supporters can be partially impacted by the personal benefits gained by
supporters. During the program, the supporters who devoted significant time to performing
their role, generally reported that their personal positive outcomes did not equate to their
investment in the role.®*

There were differing views in relation to the economic costs and benefits of the program.
Some respondents felt that increased skills and autonomy for decision-makers, along with
improved behaviours (for some), would eventually lower costs for organisations. Many project
participants believed that the actual costs of conducting the program had been under-
estimated. It was noted that the cost-effectiveness and flow-on effects of the program were
negatively impacted by the withdrawal of five trainee facilitators during the project.®*
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Australian Capital Territory

A supported decision-making research project was conducted by ADACAS (and funded by
Disability ACT) to examine supported decision-making in the lead up to the launch of the NDIS.
It further explored the application of the supported decision-making model trialled in South
Australia and concluded in June 2013.9%¢

The project inquired into how supported decision-making might be accessed by people with
complex communication needs or whose social isolation restricted their ability to identify
natural decision-making supports.>” A project coordinator was employed to oversee the
project, including establishing and overseeing the research, undertaking community
engagement, providing support to monitors, creating coaching resources and developing
processes and approaches to meet the diverse needs of decision-makers and supporters.®
The project also included the development of easy-English materials e.g. on the right to
decide, principles for decision-making support, important concepts of decision-making etc.%°

The trial model included a Supported Decision-Making Agreement and people in three main
roles: participants; supporters; and monitors. Three service providers were also involved in the
project.’® The monitor was a key role, providing oversight of the Supported Decision-Making
Agreement in practice. The monitor facilitated the creation of the agreements, oversaw the
support relationships and provided coaching support as needed.%!

Participants

Participants either had a decision-making impairment, or their capacity to make decisions was
unrecognised or undervalued, reflective of a social model of disability.®®? The six participants
had varying degrees of decision-making capacity. Two decision-makers expressed interest in
the program through community engagement, two were ADACAS clients and two contacted
ADACAS on the recommendation of the ACT Civil and Administrative Tribunal.?®® The
participation of decision-makers in the project occurred in five phases:

1. Raising awareness — understanding right to self-determination and the availability of
support.

2. Becoming decision ready — monitor worked with participants to build decision-readiness.
3. Decision support — identifying and securing support.

4. Being a decision-making and learning to support decisions.

5

Fulfilling a decision.®®*

Decisions were made in the areas of work, shopping, contact and accommodation.®®>
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Successes

The project facilitated positive change for the individual decision-makers, families, service
providers and the community.?® It evidenced that supported decision-making can enable
people to have choice and control over their lives.?®” The project also demonstrated that
people who have moderately high support needs have the ability to make their own
decisions.® The project participants transitioned from not being ‘decision-ready’ to become
‘decision-ready’. This was achieved through attending 5-6 sessions and utilising easy-English
materials. Supporters were also provided with resources.%®®

Recommendations

The recommendations in the evaluation report included:

e support to develop decision readiness be provided for individuals, families and care
workers;

e Atraining program be created that recognises the role of care workers as a decision-
making resource for people with disability and promotes their capacity to fulfil this role;

e training programs with care workers highlight the limitations of guardianship to important
and increasingly specific decisions, and provide information to empower care workers to
advocate on behalf of those they support;

e community based education programs which facilitate cultural change are implemented
as part of a broader supported decision-making agenda;

e that supported decision-making programs accommodate individual needs around
timeliness;

e decision support programs recognise that Supported Decision-Making Agreements may
have multiple purposes for the decision-maker and that the documents need to be
flexible to meet individual need;

e anapproach be made to the ACT Civil and Administrative Tribunal to fund the
development of easy English materials that describe the responsibilities and limitations of
guardianship under the current legislation; and

e relationships between individual advocacy and supported decision-making initiatives be
integral to the development of decision support.9’°
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Other learnings

Other learnings from the trial included:

e some people don’t know that they have decisions to make, or the ability to make them.
Expertise is required to develop the decision-readiness of these people;

e alack of decision-making does not necessarily reflect a person’s capacity to decide, but
can reflect a lack of expectation to be respected and supported to fulfil a decision due to
the socio-cultural context of their situation (including family and service systems);

e cultural change is needed to enable people who are highly embedded in family or services
to be respected as decision-makers and access appropriate decision-making support;

e the provision of decision-making support can be a timely process, as is transitioning a
person to become ‘decision-ready’. Expertise is needed to develop decision readiness;

e anumber of carers realised that daily choice (e.g. what to wear) did not constitute
decision-making, particularly in enabling people to learn from bad decisions;

e while support workers were in favour of the right to decide, many were unable to
reconcile this with their perceived duty of care;

e service providers recognised the potential of their role in providing opportunity for people
to practise decision-making in their daily lives, gaining experience with small decisions to
become ready for the more important ones;

e overreach by guardians was evident in the small, day-to-day decisions of participants. This
left some people with little opportunity to develop decision-making experience; and

e decision-making support models need to be diverse, flexible and responsive to individual
needs, and must be carefully implemented to ensure a focus on capacity building.

Decision-making support should not become another service encouraging dependency.’”*

New South Wales

In 2013-14, the New South Wales (NSW) Office of Ageing, Disability and Home Care, the Public
Guardian and the NSW Trustee and Guardian, partnered in a supported decision-making trial.
It focused on the practice of providing decision-making support, with attention given to how
decision-making support relationships work, what tools and resources are useful, and what
issues require consideration for greater application of supported decision-making. The pilot
also aimed to develop and assess educative material that related to the practice of supported
decision-making (pilot booklet, pilot handbook and a tools and resources kit).>”2 The pilot did
not involve Supported Decision-Making Agreements between decision-makers and their
supporters, however informal agreements were used on two occasions.’”3
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Decisions were made in four domains: day-to-day (e.g. clothing, food); big decisions (e.g.
accommodation, work), medical decisions (e.g. take medication, go to doctor) and financial
decisions (what to buy, how to save).”’* The project was managed by a full-time Senior Policy
Officer. A part-time Project Officer commenced at the recruitment stage.%’>

Participants

Nineteen (19) people acted as decision-making ‘supporters’ to 16 decision-makers. The
majority of decision-makers joined the pilot without having a supporter identified, while a
number of individuals had difficulty identifying an appropriate supporter.®’® Nine
participants were subject to administration orders made to the NSW Trustee and Guardian.”’
Decision-makers ranged in age. Two decision-makers were Aboriginal and two were from non-
English speaking backgrounds. The majority of decision-makers had an intellectual disability,
some had an acquired brain injury. Eighty-five percent were able to communicate verbally.
Half of the decision-makers lived in their family home, while others lived in group homes, aged
care accommodation or public housing (with drop-in support).?’8

Nine of the supporters were paid service providers, while seven were family members, one
was a friend of the decision-maker, and one was a paid advocate. Supporters were most
commonly recruited through face-to-face and telephone contact with the pilot facilitator.
This often occurred when facilitators were actively recruiting via visits to services.’”°

Successes

The trial demonstrated that it was possible to enhance the legal capacity of people with
disability to make their own decisions and deliver on the intent of article 12 of the
Convention.® Trial participants gained a greater level of control over their lives, increased
confidence in decision-making and made new types of decisions.%!

Nine participants made decisions in new areas since joining the trial. The most significant
increase was in the area of financial decision-making, which was the most common area where
people indicated they wanted to make more of their own decisions. Two-thirds of participants
said that they now made most or all of their financial decisions compared to one in five at the
beginning of the trial.%?

The educative component of the trial was considered a success.?® Further, the majority of the
supporters reported they received enough information to meet their needs as a supporter.%*
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Challenges

Identifying supporters proved to be more challenging than expected. Project staff had to take
on the role of supporter for a number of decision-makers part way through the project.®>

The achievement of making and/or actioning some decisions was dependent on other service
agencies e.g. administrator allowing the person to make decisions and/or permitting access to
funds. Some of the other challenges experienced by decision-makers were the difficulty
making a decision in which other people might disagree, communication difficulties and
mobility difficulties.%®

The trial highlighted that supporters required support for themselves to enable them to
undertake the supporter role successfully. It also highlighted a need to build the capacity of
service providers to be facilitators or supporters. This is most important for people with a small
or no informal support network.%®’

Some inherent tensions were identified, such as the tension that supporters who are paid
carers have to manage when a decision-maker identifies a decision they want to make, but
their family does not agree with it. Balancing duty of care and dignity of risk requires
consideration and appropriate safeguards.®®®

The written tools and resources as stand-along supports were viewed to be insufficient to
enable supported decision-making, however the facilitator role was crucial to successful
supported decision-making. Facilitators spent significant amounts of time providing one-on-
one support to both decision-makers and supporters.®®

Interestingly, the main barriers to supported decision-making were not central to the decision-
maker, but their life circumstances such as social isolation, lack of experience making
decisions, the low expectations of others, conflict of interest in relationships and relationships
with a power imbalance.%°

Other learnings

Other learnings from the trial included:

e the enablers of supported decision-making in the trial were access to facilitators, one-on-
one support and training of participants by a trusted person, availability of supporters,
time to work through decision-making processes, the education and training of supporters
and the flexibility of facilitators to act as supporters when needed;

e supporters need to be aware of the context in which a participant is making a decision e.g.
a person who does not have any discretionary money may want to go on an overseas
holiday; and

95 |bid 66, 68.
986 |bid 51-52.

%7 |bid 67-69.

988 |bid 69-70.

989 |bid 67, 74-75.
9% |bid 63.
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e thereis a need to train all those involved in the participants' life in supported decision-
making as it can be seen as being bothersome and inconvenient. There is a need for
widespread change in community attitudes and perceptions.*!

Guardianship and administration

The Public Guardian’s office indicated that supported decision-making was valuable and the
techniques aligned with their current practices, however considerable time needed to be
dedicated to properly enact supported decision-making processes.%?

The involvement of a supporter was helpful to guardians and administrators. Guardians felt
that the involvement of a supporter gave them confidence that decisions were those of the
participant.®®® Administrators saw value in supporters helping identify what decisions the
participant could make, identifying budgeting strategies and ensuring meaningful engagement
of the participant.®®

Only one-third of the NSW Trustee and Guardian decision-makers reported an increase in
financial decision-making. In light of the success in this area of people not subject to public
administration, this may suggest once having become subject to administration, it might be
difficult for a person to regain decision-making control.%

The trial identified a need to develop supports to assist people subject to administration to
increase their participation in decision-making and ultimately make their own financial
decisions. This may require further exploration of the barriers that prevent people subject to
administration from exercising supported decision-making.9®

The NSW Trustee and Guardian indicated that there is a need for people to receive basic
budgeting training/skills before they can engage in supported decision-making for financial
decisions. The type of agency best-placed to deliver such training needs to be identified.*’

Further developments

The New South Wales Public Guardian, the New South Wales Public Trustee and Guardian and
the Department of Family and Community Services are undertaking a new supported decision-
making trial. It focuses on building the financial literacy of people subject to administration.
Over the next 12 months, the trial aims to build the skills of people who need help making
financial decisions and provide training to service providers to help promote and deliver
supported decision-making.%%®
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998 public Guardian (New South Wales), Supported Decision Making Project 2016 Factsheet (7 April 2016) Public Guardian (New
South Wales) <http://www.publicguardian.justice.nsw.gov.au/Documents/SDM%20Project%20Factsheet%202016.pdf>.
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Victoria

The supported decision-making trial overseen by the Office of the Public Advocate in Victoria
concluded in June 2015°°, The aim of the trial was to provide assistance to people who
wanted to exercise their legal capacity. This was interpreted to mean support to make the type
of decisions that are sometimes made by guardians.'°®

Unique to this trial was the recruitment of socially isolated people with cognitive impairments
who were ‘matched’ to volunteer decision-making supporters who were previously unknown
to them. Volunteers participated in a training program before they were matched with
decision-makers.1®! The key areas of training were developing trust and rapport, problem-
solving and decision-making.%? Decisions were made in the areas of accommodation,
employment, education, health and social activity.%%

A project coordinator oversaw the conduct of the trial.1%%

Participants

The trial involved 17 ‘participants’ aged between 19 and 68 years, and 17 ‘decision-making
supporters’. Most decision-makers were identified through programs of the Office of the
Public Advocate. Some participants were sourced from service providers and relevant
government departments.1%

Decision-makers ranged in age and had borderline impairments. Almost half lived
independently and appeared to be in a permanent state of crisis. Those living in group homes
demonstrated high levels of functioning, but were restricted by the expectations of, and
options offered by, service staff. Participants evidenced varying degrees of ‘decision-
readiness’. Six decision-makers were subject to guardianship orders.1%%

All but two volunteer supporters were recruited from the Office of the Public Advocate’s
volunteer base and participated in interview and induction processes before being matched
with their participant. It was an advantage that most volunteers were already known to the
Office of the Public Advocate and were oriented with the agency’s philosophy, practices etc. It
also meant that volunteers had undertaken police checks.®”

999 Brenda Burgen and John Chesterman, above n 669, 2.
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Challenges

The recruitment of decision-makers was found to be difficult and time consuming. The
complexity of some people’s needs and circumstances posed a challenge to their participation
in the trial. Accepting the decision-makers who were often in a state of crisis into the trial was
a challenge as it was difficult to establish a relationship of trust (while the decision-maker was
in crisis).1008

Half of the volunteers who expressed interest in being supporters, withdrew after receiving
the initial information about the role. Many were unable to meet the level of personal time
and commitment required.%®

Trial evaluation

The trial was independently evaluated by the University of Melbourne, however the trial
report is not yet available. More details about the trial will be available upon release of the
evaluation report.0%°

Learnings

Some of the learnings from the trial included:

e the recruitment of decision-makers highlighted that many people do not want decision-
making support, even if it seems like they would benefit from it;

e the willingness of the decision-maker to engage with a volunteer was crucial. Following
that, options and potential decisions could be explored as the relationship developed; and

e social dislocation can be a life-long challenge for some people.’?'!

Future developments

In September 2015, the Office of the Public Advocate commenced a new collaborative project
headed by the Victorian League for Individuals with a Disability (VALID) and funded by the
National Disability Insurance Agency.'°*2 The ‘OVAL Project’ builds on the previous Victorian
supported decision-making trial and will involve matching people who are referred by the
National Disability Insurance Agency with volunteer decision-making supporters.1°13

The project will involve the recruitment, training and matching of volunteer supporters in the
Barwon South region with 60 socially isolated people with decision-making disabilities who
want decision-making support to assist with their NDIS support plan. The project is funded by
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the National Disability Insurance Agency, which identified that “further development is
required for people with disability to assume significant choice and control over their lives” 101

Volunteer supporters “will assist project participants to build their capacity to make
autonomous and informed decisions about their NDIS support plan”.2°?®> The OVAL Project will
include the development of a ‘model of practice’ for supported decision-making for NDIS
participants. The model will include tools and resources for NDIS participants and
supporters.101¢

Western Australia

In 2013, Western Australia’s Individualised Services (WAIS) undertook a supported decision-
making trial focussed on developing the sector’s knowledge and skills in supported decision-
making to ensure self-direction was a possibility for all people with disability.'°Y The trial
involved partnering with people, families and the sector to develop a practical approach to
supported decision-making and distribute a range of accessible, freely available resources.'%*®

Thirty-six (36) people were recruited for the project, along with their families and their
supporters. WAIS facilitated 6 workshops and participants used a reflective journal. The
‘journal’ was an iPad, which was used and kept by each person in the trial. Participants
accessed to a WAIS ‘Mentor’ in relation to their project work.*® WAIS developed six videos
and four booklets that are freely available on the WAIS website.102°
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